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Filed 2/13/50 


1ST THE 

?Hniteb states Court of appeals 

DISTRICT OP COLUMBIA CIRCUIT 


No. 10,532 

Johnston Broadcasting Company, appellant 

vs. 

Federal Communications Commission, appellee 


notice op appeal 

Comes now the Appellant, Johnston Broadcasting Com¬ 
pany, a partnership of the State of Alabama, and states that 
it is aggrieved by the decision of the Federal Communica¬ 
tions Commission, under the provisions of the Federal 
Communications Act of 1934, as amended, announced at 
the offices of the Commission in the City of Washington, 
D. C., on January 27, 1950, in the consolidated proceedings 
on the applications for construction permits, entitled 4 4 In 
re Application of Johnston Broadcasting Company, Bir¬ 
mingham, Alabama,” Commission’s Docket No. 7945, File 
No. B3-P-5016, and 11 Thomas N. Beach (WTNB) Birming¬ 
ham, Alabama,” Commission’s Docket No. 7946, File No. 
B3-P-5332, in which the Commission denied the petitions 
for final grant of both the Johnston Broadcasting Company 
and Thomas N. Beach, for construction permits to establish 
a new standard broadcasting station at Birmingham, Ala¬ 
bama, and accepted an amendment by Thomas N. Beach 
seeking to cure a defective application, and further author- 

(l) 
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izing the Pilot Broadcasting Corporation permission to 
file an amendment within thirty days showing that it was 
now the applicant for the construction permit to change the 
facilities of WTNB formerly owned by Thomas N. Beach; 
and setting for comparative hearing such application of 
Pilot Broadcasting Corporation with the application of 
Johnston Broadcasting Corporation. 

These matters arose and proceeded as follows: 

June 28, 1946, Appellant filed an application for a new 
AM Broadcasting Station at Birmingham, to operate on 
850 kc. 

October 2,1946, Thomas N. Beach, a licensee of WTNB at 
Birmingham, Alabama, applied for the same facilities. 

February 13, 1947, Appellant filed a motion to strike the 
application of Thomas N. Beach on the ground that it was 
not filed in good faith. 

February 27,1947, the Commission denied the motion but 
permitted proof of the allegations to be offered at the public 
hearing. 

February 27 and 28, March 1 and 3,1947, a public hearing 
was held at Washington, D. C., on the application of Ap¬ 
pellant and the purported application of Thomas N. Beach. 

March 21,1947, Appellant filed a motion to dismiss and/or 
strike the application of Thomas N. Beach on the basis of 
evidence adduced at the hearing. 

September 5, 1947, a proposed decision and order was 
adopted by the commission, issued September 8,1947—three 
commissioners not participating—wherein the Commission 
proposed to grant the application of Thomas N. Beach and 
to deny the application of Appellant. 

December 11, 1947, the Commission announced that the 
proposed order in favor of Thomas N. Beach was con¬ 
firmed—four Commissioners supported the decision and two 
dissented. (The order denied the motion of Appellant of 
March 21,1947, to dismiss and/or strike the application of 
Thomas N. Beach.) 

December 29, 1947, Appellant filed a petition for rehear¬ 
ing and reconsideration pursuant to section 405 of the Fed¬ 
eral Communications Act of 1934 as amended. 
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May 5, 1948, the Commission denied such petition for 
reconsideration. 

May 19,1948, Appellant noted an appeal of this order in 
the United States Court of Appeals, District of Columbia 
Circuit. 

October 21, 1948, the Commission approved the assign¬ 
ment of license WTNB from Thomas N. Beach to a partner¬ 
ship composed of Thomas N. Beach and Roy N. Hofheinz, 
at the same time approving the assignment of the construc¬ 
tion permit to the partnership. 

December 21, 1948, the Commission approved an assign¬ 
ment of the license of WTNB from said partnership to the 
Pilot Broadcasting Corporation, the Commission’s action 
stating that the assignment of the construction permit for 
the modification of the license of WTNB was included in the 
transfer. 

May 4,1949, the United States Court of Appeals reversed 
the Commission’s decision and remanded the case to the 
Commission for further proceedings, consistent with the 
decision of the Court. 

May 16,1949, Thomas N. Beach filed a petition for leave 
to amend his application and for final grant. 

May 26, 1949, Appellant, pursuant to the decision of the 
Court, filed a motion with the Commission requesting final 
grant of its application and opposed the petition of Thomas 
N. Beach to amend his application, and for a final grant 
thereof. 

September 9, 1949, oral argument on these petitions was 
heard before the Commission en banc. 

January 27,1950, the Commission denied the applications 
of both Appellant and Thomas N. Beach, accepted the 
amendment of Thomas N. Beach, and authorized the Pilot 
Broadcasting Corporation to file an amendment showing 
that it was now the applicant, and at the same time ordered 
the matter set for a comparative hearing upon the filing of 
such amendment by the Pilot Broadcasting Corporation. 

Wherefore, pursuant to the provisions of 402 Federal 
Communications Act of 1934 as amended, Appellant gives 
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notice of its appeal and assigns in support the reasons 
hereafter given. 

Johnston Broadcasting Company, 
Appellant. 

By Franklin K. Lane, 

Orville H. Walburn, 

822 Southern Bldg. 

Washington, D. C., 

Attorneys for Appellant. 

reasons for appeal 

1. The Commission erred as a matter of law in denying 
a grant to the Johnston Broadcasting Company. 

2. The Commission erred as a matter of law in denying 
the motion of Appellant to dismiss the petition of Thomas 
N. Beach for leave to amend and for final grant in view of its 
subsequent conclusion that Thomas N. Beach was not an 
applicant before the commission. 

3. The Commission erred as a matter of law in failing 
to dismiss or strike the application of Thomas N. Beach in 
accord with the decision of this Court, in that where an 
unverified pleading is jurisdictional it cannot be cured by 
amendment after hearing. 

4. The Commission erred as a matter of law in accepting 
the amendment of Thomas N. Beach which sought to cure a 
defective verification, nunc pro tunc, in that it was jurisdic¬ 
tional and not corrective and that only corrective amend¬ 
ments are permitted by the Commission’s Rules, section 
1.365 (a). 

5. The Commission erred as a matter of law in concluding 
that the Rule of the Commission 1.365 (a), providing that 
only corrective amendments may be accepted for considera¬ 
tion after a proposed decision has been issued and Rule 
1.387 (b) (3) providing that a second, mutually, exclusive 
application may not be considered together with a prior 
application unless filed twenty days before the date on which 
the former application has been scheduled for hearing, 
were before the Court for consideration and construction, 
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and that such Rules permit the acceptance by the Commis¬ 
sion of the amendment filed, nunc pro tunc, by Thomas N. 
Beach, no amendment having been proposed by Thomas N. 
Beach until subsequent to the first appeal to this Court in 
this case. 

6. The Commission erred as a matter of law in conclud¬ 
ing that the nunc pro tunc amendment filed by Thomas N. 
Beach could lawfully be accepted despite the fact that 
Thomas N. Beach, with the approval and consent of the 
Commission was no longer a party to the proceedings, and 
that the Pilot Broadcasting Corporation could in effect be 
substituted despite the provisions of Rule 1.387 (b) (3) 
when the latter has no application before the Commission. 

7. The Commission erred as a matter of law in concluding 
that any Rules of the Commission, or any law, after the 
facilities have been transferred to a second transferee, 
permit the Commission to authorize the ultimate transferee, 
The Pilot Broadcasting Corporation, to show by amendment 
to the original purported application of Thomas N. Beach 
that Pilot Broadcasting Corporation is now the true appli¬ 
cant for the facilities and subsequently to order the Appel¬ 
lant to enter into a second comparative hearing with a new 
party, to wit: The Pilot Broadcasting Corporation. 

8. The Commission erred as a matter of law in allowing 
an amendment, nunc pro tunc, by Thomas N. Beach after 
determining that he was not lawfully entitled to receive the 
grant requested there being no qualified applicant other 
than Appellant having an application for the grant pending 
before the Commission. 

9. The Commission erred as a matter of law in concluding 
that Thomas N. Beach could lawfully amend his purported 
application, nunc pro tunc, for a construction permit after 
the Commission had approved and consented to the assign¬ 
ment of the license WTNB, and said construction permit, 
first to a partnership and subsequently to the Pilot Broad¬ 
casting Corporation. 

10. The Commission erred as a matter of law in conclud¬ 
ing that the application of Appellant was not entitled to 
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priority in light of the Commission’s Order of January 8, 
1947, (12 Federal Register 326) which froze all applica¬ 
tions filed between February 7, 1947, and May 1, 1947, in 
order to permit the Commission to process all applications 
filed prior to February 7, 1947, Appellant’s application 
being filed on June 28, 1946, and the defective application 
of Thomas N. Beach being filed on October 2, 1946, which 
latter remains defective. 

11. The Commission erred as a matter of law in ignoring 
and disregarding laches on the part of Thomas N. Beach, 
with respect to the proposal of any amendment to his pur¬ 
ported application the matter having been brought to the 
notice of both Thomas N. Beach and the Commission, in 
February, 1947, and repeatedly thereafter. 

12. The Commission erred as a matter of law, in that 
despite various changes of ownership and the disqualifica¬ 
tion of applicant Thomas N. Beach and after a comparative 
hearing in which Appellant was found qualified, it concluded 
that it could lawfully start competitive proceedings “de 
novo” as of October 2, 1946, between the Johnston Broad¬ 
casting Company and a completely new party, to wit: The 
Pilot Broadcasting Corporation. 

Wherefore, Appellant prays an order of this Honorable 
Court reversing the decision of the Federal Communica¬ 
tions Commission in denying a final grant to Appellant, and 
for such further relief as to the Court may seem just and 
proper. 

Johnston Broadcasting Company 
Appellant 

By Franklin K. Lane 
Orville H. Walburn 
822 Southern Bldg. 

Washington, D. C. 

Attorneys for Appellant. 
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Filed 3/14/50 

In the United States Court of Appeals 

for THE 

District of Columbia Circuit 
No. 10532 

Johnston Broadcasting Company, appellant 

v. 

Federal Communications Commission, appellee 

I 

Notice of Intervention 

Now comes Thomas N. Beach, pursuant to Sec. 402(d) of 
the Federal Communications Act of 1934, as amended, 47 
U.S.C.A. Sec. 402(d), and states that he is an interested 
person and that his interests are affected by the memoran¬ 
dum opinion and order of the Federal Communications 
Commission released January 27, 1950, which is the subject 
matter of the appeal in this case by Johnston Broadcasting 
Company, appellant. 

Wherefore, he gives notice of his intention to intervene 
in the proceeding of Johnston Broadcasting Company, ap¬ 
pellant, v. Federal Communications Commission, appellee, 
in the United Statse Court of Appeals for the District of 
Columbia (No. 10532), and submits herewith the following 
statement of the nature of his interest. 

II 

Statement of Nature of Interest of Intervenor 

1. Thomas N. Beach was originally sole owner and li¬ 
censee of Radio Station WTNB, Birmingham Alabama. In 
1946, while he was sole owner, he applied to the Commission 
for a permit to modify the station by changing frequency 
and increasing power. 

2. This permit was granted to Beach by the Commission 
on December 11,1947. A competing application by the ap¬ 
pellant, Johnston Broadcasting Company, was concurrently 
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denied. Johnston Broadcasting Company thereafter ap¬ 
pealed to this Court (No. 9866), on May 19,1948. 

3. While the appeal was pending, in August, 1948, Beach, 
with the Commission’s approval, transferred a minority in¬ 
terest in WTNB to a partner, Roy M. Hofheinz, and in De¬ 
cember, 1948, for tax purposes, formed a corporation, Pilot 
Broadcasting Corporation, to own and operate WTNB. 
Beach remained the principal, however, retaining majority 
ownership and control in the corporation. The Commission 
approved this procedure. 

4. Subsequently, on May 4, 1949, the Court in No. 9866 
reversed the Commission on procedural grounds, and re¬ 
manded the case for further administrative determination, 
Johnston Broadcasting Company v. F.C.C., 175 F. (2d) 351. 
In its opinion, however the Court specifically affirmed the 
Commission’s conclusion that a grant to Beach, rather than 
to Johnston Broadcasting Company, would better serve the 
public interest. 

5. In conformance with the Court’s opinion, Beach filed 
a petition with the Commission to correct the defective veri¬ 
fication of his application, which had been the basis for the 
appeal and reversal. The Commission granted the peti¬ 
tion. 

6. Simultaneously, Beach filed a motion for final action 
by the Commission to affirm its prior grant to him. The 
Commission on January 27, 1950, denied the motion, at the 
same time denying a motion for final grant by Johnston 
Broadcasting Company. It is this latter order from which 
Johnston now appeals. 

7. The basis for the Commission’s denial of Beach’s mo¬ 
tion for a final grant was stated as being that, pending the 
appeal, Beach had changed from an individual licensee and 
applicant to a corporation, and that consequently only his 
corporate successor, Pilot Broadcasting Corporation, could 
receive the grant. The Commission accordingly author¬ 
ized Pilot Broadcasting Corporation to file an amendment 
to show itself as the corporate successor to Beach as appli¬ 
cant, and further ruled that a comparative hearing would 
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thereafter be held between Pilot Broadcasting Corporation 
and Johnston Broadcasting Company to determine which 
should receive a final grant. 

8. In compliance with that order, Pilot Broadcasting Cor¬ 
poration on February 27, 1950, filed the required amend¬ 
ment to show itself as the corporate applicant representing 
Beach’s interest. It did so under protest, however, stating 
that its sole purpose was to preserve any rights it might de¬ 
rive under the Commission’s order, and taking issue with 
the Commission’s ruling that a further hearing should be 
held. 

9. The amendment of Pilot Broadcasting Corporation 
was strictly pro forma, and proposed no substantial changes 
of any character in the representations of the Beach appli¬ 
cation, being for the sole purpose of showing the now cor¬ 
porate character of the applicant, in accordance with the 
Commission’s order. 

10. As of this date, no further ruling in the case has been 
made by the Commission. Thomas N. Beach must there¬ 
fore assume that his application is still before the Commis¬ 
sion, as is that of Johnston Broadcasting Company, al¬ 
though the Commission denied a final grant of either appli¬ 
cation in its order of January 27,1950, here appealed from. 

11. Intervenor would be aggrieved and his interests ad¬ 
versely affected if the decision and order of the Commission 
heretofore referred to were to be reversed or modified in any 
manner which would impair his qualified status as an appli¬ 
cant pending further action by the Commission. 

Respectfully submitted, 

Thomas N. Beach 

Fisher, Wayland, Duvall and Southmayd, 

His Attorneys . 

By John P. Southmayd 

Address: 1 

902 Warner Building 
Washington 4, D. C. 

Dated: 

March 14,1950. 
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In the United States Court of Appeals 

for THE 

District of Columbia Circuit 
No. 10532 

Johnston Broadcasting Company, appellant 


v. 

Federal Communications Commission, appellee 
Notice of and Intention to Intervene 

Statement Showing Nature of Interest of Intervener 

Comes now Pilot Broadcasting Corporation, and pursu¬ 
ant to Section 402(d) of the Federal Communications Act, 
as amended, 47 U.S.C.A. 402(d), states that it is an inter¬ 
ested person and that its interests are affected by the memo¬ 
randum opinion and order of the Federal Communications 
Commission released January 27, 1950, which is the subject 
matter of the appeal in this case by Johnston Broadcasting 
Company, appellant. 

Wherefore, Pilot Broadcasting Corporation gives notice 
of its intention to intervene in the proceeding of Johnston 
Broadcasting Company, appellant, v. Federal Communica¬ 
tion Commission, appellee, in the United States Court of 
Appeals for the District of Columbia, No. 10532, and sub¬ 
mits herewith the following statement of the nature of its 
interest. 

1. In 1946, Thomas N. Beach, who was then sole owner 
and licensee of Radio Station WTNB, Birmingham, Ala¬ 
bama, applied to the Federal Communications Commission 
for a permit to modify the station by changing frequency 
and increasing power. 

2. This permit was granted to Beach by the Commission 
on December 11,1947. A competing application by the ap¬ 
pellant Johnston Broadcasting Company, was concurrently 
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denied. Johnston Broadcasting Company thereafter ap¬ 
pealed to this Court (No. 9866) on May 19, 1948. 

3. While the appeal was pending, in August, 1948, Beach, 
with the Commission’s approval, transferred a minority 
interest in WTNB to a partner, Roy M. Hofheinz, and in 
December, 1948, for tax purposes, formed intervgnor cor¬ 
poration, Pilot Broadcasting Corporation, an Alabama cor¬ 
poration, to own and operate WTNB. Beach remained the 
principal, however, retaining majority ownership and con¬ 
trol in the corporation. The Commission approved this 
procedure. 

4. Subsequently, on May 4, 1949, the Court in No. 9866 
reversed the Commission on procedural grounds, and re¬ 
manded the case for further administrative determination, 
Johnston Broadcasting Company v. F.C.C., 175 F. (2d) 351. 
In its opinion, however, the Court specifically affirmed the 
Commission’s conclusion that a grant to Beach, rather than 
to Johnston Broadcasting Company, would better serve the 
public interest. 

5. In conformance with the Court’s opinion, Beach filed 
a petition with the Commission to correct the defective veri¬ 
fication of his application, which had been the basis for the 
appeal and reversal The Commission granted the peti¬ 
tion. 

6. Simultaneously, Beach filed a motion for final action 
by the Commission to affirm its prior grant to him. The 
Commission on January 27, 1950, denied the motion, at the 
same time denying a motion for final grant by Johnston 
Broadcasting Company. It is this latter order from which 
Johnston now appeals. 

7. The basis for the Commission’s denial of Beach’s mo¬ 
tion for a final grant was stated as being that, pending the 
appeal, Beach had changed from an individual licensee 
and applicant to a corporation, and that consequently only 
his corporate successor, Pilot Broadcasting Corporation, 
could receive the grant. The Commission accordingly au¬ 
thorized Pilot Broadcasting Corporation to file an amend- 
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ment to show itself as the corporate successor to Beach as 
applicant, and further ruled that a comparative hearing 
would thereafter be held between Pilot Broadcasting Cor¬ 
poration and Johnston Broadcasting Company to deter¬ 
mine which should receive a final grant. 

8. In compliance with that order, Pilot Broadcasting Cor¬ 
poration on February 27, 1950, filed the required amend¬ 
ment to show itself as the corporate applicant representing 
Beach’s interest. It did so under protest, however, stat¬ 
ing that its sole purpose was to preserve any rights it might 
derive under the Commission’s order and taking issue with 
the Commission’s ruling that a further hearing should be 
held. 

9. The amendment of Pilot Broadcasting Corporation 
was strictly pro forma, and proposed no substantial changes 
of any character in the representations of the Beach appli¬ 
cation, being for the sole purpose of showing the now cor¬ 
porate character of the applicant, in accordance with the 
Commission’s order. 

10. As of this date, no further ruling in the case has been 
made by the Commission. Pilot Broadcasting Corporation 
must therefore assume that the amendment will be given 
effect in accordance with the Commission’s order. 

11. Intervenor would be aggrieved and its interests ad¬ 
versely affected if the opinion and order of the Commission 
heretofore referred to were to be reversed or modified in 
any manner which would impair its qualified status as an 
applicant pending further action by the Commission. 

Respectfully submitted, 

Pilot Broadcasting Corporation 

Fisher, Wayland, Duvall and Southmayd, 

Its Attorneys. 

By John P. Southmayd 

Address: 

902 Warner Building 
Washington 4, D. C. 

Dated: 

March 15, 1950. 
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1 Federal Communications Commission 

Washington 25, D. C. 

November 16, 194S. 

Radio Station WTNB, 

2nd Avenue & 21st Street, 

Birmingham, Alabama. 

Gentlemen : 

On 10-21, 1948, the Commission granted your application 
(File Number BAPL-39) authorizing assignment of the 
construction permit and/or license for station(s) WTNB 
& WTNB-FM at Birmingham, Ala., from Thomas N. Beach 
to Radio Station WTNB. 

Attached hereto is a copy of Rules 1.342,1.343 and 1.344, 
requiring the filing of contracts and other instruments, as 
well as information as to ownership and control of the above 
station(s). Attached also are two copies of Forms 323 
referred to in said rules. 

Since said rules cover permittees as well as licensees it 
is requested that you report fully all the information 
covered by the rules, and that you submit contracts and 
other instruments referred to therein using the attached 
report Form 323. This report should be filed with the 
Commission (in single copy) within 30 days of the date of 
the grant of the above mentioned assignment, application. 

If for any reason there is delay in the filing of the report 
or submission of contracts and other instruments, it will be 
necessary for you to submit also an adequate explanation 
as to the reasons therefor. 

Very truly yours, 
T. J. Slowie, 
Secretary, 

(9 719) 


Enclosures. 
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3 Excerpts from Ownership Report of WTNB as of De¬ 

cember 1, 1948, Filed by Radio Station WTNB on 
December 15, 1948 

Name of licensee: Radio Station WTNB, (State of In¬ 
corporation, if a corporation) - 

Post-office address: Street and number 117 No. 21st St. 
City: Birmingham. State: Alabama. 

Licensee submits this report: 1. For the following sta¬ 
tions : 

Call Letters: WTNB. Location: Birmingham. Class of 
Station: Class TV. 

4 3. If a partnership, state the interest of each part¬ 
ner : Thomas N. Beach, 51%; Roy Hofheinz, 49%. 

8 Federal. Communications Commission 

Washington 25, D. C. 

January 13, 1949. 

Pilot Broadcasting Corporation, 

Radio Station WTNB, 

117 No. 21st St., 

Birmingham, Alabama. 

Gentlemen : 

On 12-21-48, 194- the Commission granted your applica¬ 
tion (File Number BAPH-104) authorizing assignment of 
the construction permit and/or license for station (s) WTNB 
at Birmingham, Ala., from Radio Station WTNB to Pilot 
Broadcasting Corporation. 

Attached hereto is a copy of Rules 1.342,1.343 and 1.344, 
requiring the filing of contracts and other instruments, as 
well as information as to ownership and control of the above 
station(s). Attached also are two copies of Forms 323 
referred to in said rules. 

Since said rules cover permittees as well as licensees it is 
requested that you report fully all the information covered 
by the rules, and that you submit contracts and other instru- 
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menta referred to therein using the attached report Form 
323. This report should be filed with the Commission (in 
single copy) within 30 days of the date of the grant of the 
above mentioned assignment application. 

If fc any reason there is delay in the filing of the report 
or submission of contracts and other instruments, it will be 
necessary for you to submit also an adequate explanation as 
to the reasons therefor. 

Very truly yours, 
T. J. Slowie, 
Secretary, 
(9719) 

Enclosures. 


10 Excerpts from Ownership Report of WTNB as of 

January 31, 1949, Filed by Pilot Broadcasting 
Corp. on January 31, 1949 

Name of licensee: Pilot Broadcasting Corporation, (State 
of Incorporation, if a corporation): (A corporation.) 

Post-office address: Street and number 112 North 21st 
Street. 

City: Birmingham. State: Alabama. 

Licensee submits this report: 1. For the following sta¬ 
tions : 

Call Letters: WTNB. Location: Birmingham, Alabama. 
Class of Station: IV. 

11 3. If a partnership, state the interest of each part¬ 
ner: Not applicable. 


4. Operating Policy Personnel (such as, general manager, 
program director, etc.) (to be filled in by all licensees): 


Office Involved 

Manager 
Chief Engineer 
Program Dir. 
Commercial 
Manager 


Name and Resi¬ 
dence of In¬ 
cumbent 

Evelyn S. Hicks 
Frank Murphy 
David Loveman 
Eddie Yuhl 


Date of Election 
or Appointment 
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5. Licensee reports that the capitalization and that the 
officers, directors, and stockholders, and the stock held by 
each are as follows (to be filled in only by corporations and 
associations); 


Capitalization 


State (1) class preferred, 
common, or 
other); 

(2) whether voting 
or non-voting; 
and 

(3) par or no par 
with value o r 
stated value): 


(1) Authorized 

(2) Unissued 

(3) Issued (equals 4 plus 
5) 

(4) Treasury 

(5) Outstanding 


Common 


Common 


voting 

$ 10.00 $ $ 

No. of No. of No. of 

shares shares shares 

2500 
none 

2500 

none 

2500 


OFFICERS AND DIRECTORS 

Office or Director¬ 
ship Held and No. of No. of No. of 
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14 Filed 5/16/49 

Before the 

Federal Communications Commission 
Washington, D. C. 

Docket No. 7945 
File No. B3-P-5016 

In re Application of 

Johnston Broadcasting Company, Birmingham, Alabama 

Docket No. 7946 
File No. B3-P-5332 

Thomas N. Beach (WTNB), Birmingham, Alabama 
For Construction Permits 
Amendment 

Thomas N. Beach, applicant in the above-entitled applica¬ 
tion, hereby amends the aforesaid application in the fol¬ 
lowing respect: 

After the verification of Thomas N. Beach on the last page 
of the application form, following the notarization qualifica¬ 
tion reading “My commission expires September 17,1947 / 9 
add the following: 

“State op Alabama, 

County of Jefferson: 

Thomas N. Beach, being first duly sworn, upon oath 
deposes and says that he is the Thomas N. Beach who 
is the applicant in the foregoing application, and who 
previously signed and verified said application on 
August 24,1946; that subsequent to signing and swear¬ 
ing to the foregoing application on August 24, 1946, he 
examined the accompanying engineering report of 
A. D. Ring, consulting radio engineer, which was veri¬ 
fied by A. D. Ring on October 2, 1946; that all of the 
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facts, calculations, exhibits and statements contained 
therein were and are true and correct to the best of his 
knowledge and information and he believes them to be, 
and then to have been, true and correct; that all of said 
facts, calculations, exhibits and statements are con¬ 
sidered by him to be material representations, and a 
material part of the aforesaid application, now and as 
of the date of filing said application, and were incorpo¬ 
rated in said application in their entirety on October 
2,1946, as if set out in full in the application. 

Thomas N. Beach/’ 


15 Subscribed and sworn to before me this 13 day of 
May, 1949. 


[seal.] 


J. W. Carpenter, 
'Notary Public. 


My commission expires Apr. 28,1952. 

Respectfully submitted, 

By John P. Southmayd, 

Fisher, Duvall Wayland & South mayd, 
His Attorneys. 

May 16, 1949. 


Verification 

State of Alabama, 

County of Jefferson: 

Thomas N. Beach, being first duly sworn, on oath deposes 
and says that all of the statements made in the foregoing 
application, and in the foregoing amendment, are considered 
material representations, and all the exhibits are a material 
part thereof, and are incorporated therein as if set out in 
full in the application. 

Thomas N. Beach. 

Subscribed and sworn to before me this 13 day of May, 
1949. 

J. W. Carpenter, 

[seal.] Notary Public. 

My commission expires Apr. 28,1952. 
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17 Before the 

Federal Communications Commission 
Washington, D. C. 

Docket No. 7945 
File No. B3-P-5016 

In re Application of: 

Johnston Broadcasting Company, Birmingham, Alabama 

Docket No. 7946 
File No. B3-P-5332 

Thomas N. Beach (WTNB), Birmingham, Alabama 
For Construction Permits 
Petition for Leave to Amend and for Final Grant 

Now comes Thomas N. Beach, by his attorneys, and re¬ 
spectfully requests permission to file the attached cor¬ 
rective amendment to the above-described application, 
under the authority of Section 1.365(a) of the Commission’s 
Rules of Organization, Practice and Procedure, and further 
requests that the Commission thereupon enter its final 
order granting same. 

In Support Whereof, it is shown: 

(1) The said application of Thomas N. Beach for change 
in frequency and increased power of WTNB, Birmingham, 
Alabama was granted by final decision of the Commission 
on December 11,1947. The conflicting application of John¬ 
ston Broadcasting Company was concurrently denied. 

(2) Subsequent thereto, on May 19, 1948, the opposing 
applicant, Johnston Broadcasting Company, after denial 
by the Commission of its motion for rehearing, gave notice 
of its appeal from the decision of the Commission to the 
United States Court of Appeals for the District of Columbia. 
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18 (3) The opposing applicant’s appeal was based on 

three arguments : 

(a) That the Commission had no jurisdiction of 
Thomas N. Beach’s application, because the accompany¬ 
ing engineering report was not sworn to by Beach under 
oath, and that the Communications Act in requiring 
verification by the applicant himself is jurisdictional. 

(b) That the Commission’s action in granting 
Thomas N. Beach’s application and denying John¬ 
ston’s was erroneous in that its conclusions relative 
to comparative residence, broadcast experience, pro¬ 
posed participation in operation, staff plans and pro- 

§ ram proposals were not supported by substantial evi- 
ence. 

(c) That the choice of Beach, insofar as it rested on 
comparative program proposals, is unlawful and a 
violation of Section 326 of the Communications Act, 
prohibiting censorship. 

(4) The appeal was argued before the U. S. Court of 
Appeals for the District of Columbia on January 12, 1949, 
and the Court’s decision was announced on May 4, 1949, 
in No. 9866. 

(5) In its decision, the Court of Appeals rejected all three 
of Johnston’s points on appeal. 

(a) The Court held as to the application of Thomas 
N. Beach, that although it was defective, in that the 
accompanying engineering report was actually not 
verified by the applicant, the defect was not jurisdic¬ 
tional, and can be cured by later verification. 

(b) The Court held that the evidence in the record to 
support the Commission’s conclusions relative to the 
comparative preference for Beach over Johnston was 
“definitely substantial” and that the Commission’s 
conclusive choice was not arbitrary or capricious. 

(c) The Court held that a comparison of program 
proposals by the two applicants is not a form of censor¬ 
ship within the meaning of the statute. 

(6) The case, however, was reversed and remanded to 
the Commission for final disposition, on the grounds that, 
although the Commission properly had jurisdiction of 
Beach’s application in the absence of verification by the 
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applicant himself of the accompanying engineering report 
to the application, final disposition of the proceeding could 
not be made until the lack of verification was cured. 

Quoting from the Court 4 s opinion: 

19 4 4 Upon the foregoing authorities, the rule ap¬ 

pears to be that when a statute requires verifica¬ 
tion of a pleading, a court cannot act upon the pleading 
unverified, but that an initial failure to verify can be 
cured by a later verification. This supplies the a/nswer 
to th-e problem at bar. The Commission had no power to 
act upon the unverified application. It could not waive 
the requirement, and we do not think that the nature of 
the proceedings is such that the other applicant, al¬ 
though adversary in the fullest sense, could have waived 
it. In any event, the opposing applicant did not waive, 
and the lack of verification was not cured. The Com¬ 
mission’s award to Beach upon the application before 
it was, therefore, without its statutory power. This 
conclusion leaves the proceedings on the several appli¬ 
cations 'without a final disposition. We will not under¬ 
take to direct the issuance of a permit to Johnston. The 
better procedure is to let the Commission complete its 
administrative determinations. The order of the Com¬ 
mission will be set aside, and the case remanded for 
further proceedings in the light of this opinion.” 
(Emphasis supplied). 

In remanding the case to the Commission because of the 
lack of verification of the engineering report by Beach, the 
Court instructed that the omission can be corrected by later 
verification. In fact, the Court pointedly states: supra: 
“This supplies the answer to the problem at bar.” 

(7) It is clear from the exclusionary clause of Section 
1.365(a) of the Commission’s Rules that the prohibition 
against Amendments after proposed decision has no appli¬ 
cation to amendments merely corrective in nature. 1 The 


1 Sec. 1.365(a) Amendments of Applications—“. . . A petition to 
amend an application will not be accepted (other than an amend¬ 
ment which is merely corrective in nature such as the removal of a 
named person because of death), if it is filed after public notice has 
been given of the issuance of a proposed decision with respect to 
such application, or of a recommended or an initial decision, as the 
case may be, where no proposed decision is to be issued.” 
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amendment herewith submitted is purely corrective, being 
submitted in the light of the Commission’s acceptance of the 
application for filing in its original form and the Court’s 
holding that lack of verification is not jurisdictional and can 
be cured. To give effect to the Court’s instruction, as well 
as to the Commission’s own prior decision on the merits 
which was approved by the Court, it is requested that the 
Co mmi ssion accept the attached amendment and thereafter 
render its final decision granting Petitioner’s application. 

20 (8) In the alternative, Petitioner respectfully re¬ 

quests the Commission to waive the provisions of 
Section 1.365(a) of the Rules, and to accept the amendment 
submitted herewith on the following grounds: 

(a) Thomas N. Beach signed and swore to his application 
on August 24,1946. In so doing, he fully believed the repre¬ 
sentations contained therein to be true and correct, and that 
his signature and verification w T ere in full compliance with 
the requirements of the Communications Act and the Com¬ 
mission’s Rules. True, the accompanying engineering re¬ 
port to the application was unfinished when Beach signed 
the otherwise complete application,, but in his response to 
Question 31 of the application form, Beach had indicated 
that the accompanying engineering report was being pre¬ 
pared by A. D. Ring, a qualified consulting radio engineer, 
and Beach further believed, as ably stated by the Commis¬ 
sion in its brief on appeal, that he himself was “not compe¬ 
tent to swear to the truth and validity of the contents of 
the engineering report, and believed that the statements to 
be made therein by reputable engineering counsel would be 
the truth.” 2 

Furthermore, engineering counsel did swear to the truth 
and accuracy of the accompanying engineering report before 
it was filed with the Commission on October 2,1946. Beach 
accordingly believed the application to be complete, proper 
and in full compliance with all requirements when it was 

2 Brief for Appellee, Federal Communications Commission, in 
No. 9866, Johnston Broadcasting Co. v. Federal Communications 
Commission United States Court of Appeals for the District of 
Columbia Circuit, page 3. 
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filed by him on October 2,1946. It is apparent now, in view 
of the decision on appeal of the Court of Appeals, that this 
thinking was in' error. But any opportunity for 
21 Beach to have been apprised earlier that the verifica¬ 
tion of his application was defective, and to have 
cured it by amendment at that time, was lost through re¬ 
liance upon the Commission’s action on the application. 

(b) The application showed on its face that the ac¬ 
companying engineering report was sworn to by the con¬ 
sulting radio engineer who prepared it, and at a later date. 
It was nevertheless accepted for filing by the Commission 
despite the provisions of Section 1.361 of the Rules than an 
application which is not in accordance with the Commis¬ 
sion’s rules, regulations, or other requirements will be 
considered defective and will be returned to the applicant 
and not accepted for filing. 3 

Had the Commission, as it now appears it should have, 
refused to accept the application for filing because of the 
prima facie discrepancy in the verification, Petitioner would 
have had the opportunity then to correct its application. 

Stated affirmatively, under the rules and regulations of 
the Commission, acceptance of an application for filing 
amounts to approval of the form and sufficiency of the 
application. The same Rule, in paragraph (d), provides 
that applications which are found to be complete will be 
accepted by the Commission for filing and assigned a num¬ 
ber. 4 When Petitioner’s application was so accepted and 
assigned File Number B3-P-5332, Petitioner had reliance in 
that action as affirming the propriety and completeness of 
his application. 

3 “Sec. 1.361 Defective applications—(a) Applications which are 
defective with respect to completeness oj answers to required ques¬ 
tions, execution, or other matters of a purely formal character will 
not be received for filing by the Commission, unless the Commission 
shall otherwise direct, and will be returned to the applicant with a 
brief statement of the omission . . . (b) Applications which are not 
in accordance with the Commission’s rules, regulations or other 
requirements will be considered defective . . .” 

4 “Sec. 1.361 (d) Applications found to be complete are accepted 
for filing and are given a file number. Public notice of broadcast 
applications accepted for filing is given at regular intervals”. 
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(c) Under the provisions of Section 1.365 of the Rules, 
Petitioner might have cured the defect in the verification of 
his application by amendment as a matter of right at any 
time before the cause was designated for hearing. 5 
22 Petitioner, moreover, would have done so had he 
known any reason for the verification not being re¬ 
garded as in compliance with the requirements of the statute 
and the rules of the Commission. But the Commission had 
accepted the application for filing; and any doubts which 
Petitioner might have had as to the completeness of the 
application were lifted when the Commission subsequently 
designated it for consolidated hearing without having re¬ 
quested of him any additional verification, or amendment, 
as provided for by the Communications Act in Section 
308(b) 0 and Sections 1.306 7 and 1.308 of the Commission’s 
Rules. 8 


5 “Sec. 1.365 amendments of applications.—(a) Any, application 
may be amended as a matter of right prior to the designation of such 
application for hearing merely by filing the appropriate number of 
copies of the amendments in question duly executed. . . .” 

6 “Sec. 308. (b) All such applications shall set forth such facts 
as the Commission by regulation may prescribe as to the citizenship, 
character, and financial, technical, and other qualifications of the 
applicant to operate the station; the ownership and location of the 
proposed station and of the stations, if any, with which it is 
proposed to communicate; the frequencies and the power desired 
to be used; the hours of the day or other periods of time during 
which it is proposed to operate the station; the purposes for which 
the station is to be used; and such other information as it may 
require. The Commission, at any time after the filing of such 
original application and during the term of any such license, may 
require from an applicant or licensee further written statements of 
fact to enable it to determine whether such original application 
should be granted or denied or such license revoked. Such applica¬ 
tion, and/or such statement of fact shall be signed by the applicant 
and/or licensee under oath or affirmation.” (Emphasis supplied). 

7 “Sec. 1.306 Additional statements. The Commission may re¬ 
quire an applicant to submit such documents and written state¬ 
ments of fact, under oath, as in its judgment may be necessary.” 

8 “Sec. 1.308 Amendments of applications ordered. The Com¬ 
mission may, upon its own motion, or upon motion of any party to 
a proceeding, order the applicant to amend his application so as 
to make the same more definite and more certain.” (Emphasis 
supplied). 
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Perhaps this omission to have called for additional veri¬ 
fication or amendment on its own motion was merely over¬ 
sight by the Commission. It might be assumed that the 
technical defect shown on the face of the application simply 
went unnoticed by the Commission before it designated 
the application for hearing. This would not explain, how¬ 
ever, the subsequent failure of the Commission to have 
called for such additional verification or amendment, as 
authorized by the provisions cited supra, after the discrep¬ 
ancy was formally called to the attention of the Commission . 

23 (d) For on March 21,1947 the competing applicant 

filed a motion in which the attention of the Commis¬ 
sion was invited specifically to the aforesaid discrepancy in 
the verification of Beach’s application. Having had its at¬ 
tention called to the alleged defect, the Commission certainly 
was in a position to have required or requested, on its own 
motion, an additional verification or amendment from 
Beach, under the authority of Section 308(b) of the Act 
and Sections 1.306 and 1.308 of its Rules, if as stated there¬ 
under, it was necessary in the Commission’s judgment. 
The fact that no such request was entered by the Commis¬ 
sion was relied upon by Petitioner as additional evidence 
of the propriety of its application as filed with the Com¬ 
mission, and that no such amendment was necessary in the 
Commission’s judgment. 

(e) Similarly, if the Commission had acted upon the 
aforesaid motion at the time, and in denying it had requested 
additional verification or amendment to make the applica¬ 
tion more complete or more definite and certain, within 
the wording of the provisions referred to supra, then Peti¬ 
tioner might again have cured the lack of verification ex¬ 
peditiously at that time, this still being prior to announce¬ 
ment of proposed decision. The Commission took no action 
on the motion, however, until six months later, when it 
denied the motion in the body of its Proposed Decision of 
September 5,1947. 

(f) From the time it accepted Beach’s original applica¬ 
tion for filing until it issued its final decision granting 
the same, the Commission treated the application as having 
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been duly conformed to the requirements of the statute 
and the Commission’s Rules. In not having requested on 
its own motion, as authorized both by the Act and the Rules, 
additional verification or amendment so as to correct the 
discrepancy shown on the face of the application (not even 
after the discrepancy was invited to the Commission’s 
attention by the motion of the opposing applicant), the Com¬ 
mission lent its authority to the belief of Petitioner 
Thomas N. Beach that no curative action as to verification 
of the application was called for. 

24 (g) In view of the clear provision of Section 308(b) 

of the Communications Act of 1934, as Amended, that 
the Commission may AT ANY TIME after the filing of the 
original application require from the applicant such addi¬ 
tional further written statements as may be required to en¬ 
able it to determine 'whether the application should be 
granted, 9 and in view of the Court of Appeals’ pointed in¬ 
struction that provision of later verification “is the answer 
to the problem at bar,” and. in view of the conclusive prior 
decision of the Commission in favor of Petitioner Thomas 
N. Beach, which was sustained by the Court on appeal as to 
all the findings and conclusions therein, it is submitted that 
the Commission should waive the requirements of Section 
1.365(a), if necessary to do so in order to accept the attached 
amendment to the application of Thomas N. Beach. 

(9) Grant by the Commission of leave to amend as re¬ 
quested will not affect the issues upon which the application 
was designated and heard. Nor will it prejudice in any way 
the rights of the opposing applicant, Appellant Johnston 
Broadcasting Company, which has had a fair hearing and 
proper comparative consideration, affirmed by the Court of 
Appeals. 

Even in the absence of a curative amendment, the Com¬ 
mission has negatived prejudice to Appellant from the pro¬ 
ceedings in the statements of its brief on appeal: 

“There is no suggestion that anything in the report 
was misleading or untrue or that the fact that Beach 


9 See note 6, supra. 
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signed the application prior to the completion of the 
report was in any -wav prejudicial to the appellant or 
prevented the appellant from securing fair comparative 
consideration of its application with the application of 
Beach.’’ (p. 3). 

25 4 ‘But there has never been any allegation that 

in the instant case any of the statements con¬ 
tained either in the Beach application itself or in the 
attached engineering report are false or misleading or 
that, as a result of the fact that Beach subscribed to 
the application prior to completion of the engineering 
report, appellant was in any manner prejudiced in the 
preparation of its case, or that the Commission’s com¬ 
parative consideration of the merits of the two appli¬ 
cations was in any way affected.” (p. 11). 

If there was no prejudice to the Appellant from, and if 
the Commission’s comparative consideration of the merits 
of the two applications was unaffected by, the technical dis¬ 
crepancy in the application of Thomas N. Beach, even in the 
absence of curative action; then certainly there can be no 
prejudice or effect on the merits resultant from accomplish¬ 
ing a cure of the defect, particularly since the Court of Ap¬ 
peals has given sanction to such action in its opinion. 

(10) It is clear from the decision of the Court of Ap¬ 
peals that there is no error in the findings and conclusions 
by the Commission in support of its final decision granting 
this Petitioner’s application. As it now stands, under the 
Court’s opinion, the proceedings up to that final Decision 
and Order of the Commission of December 11, 1947, which 
is the action of the Commission appealed from, are valid 
but are without final disposition pending cure of the lack 
of verification of Petitioner’s application. By grant of 
leave to amend Petitioner’s application as requested, the 
lack of verification will be cured as suggested by the Court, 
and the Commission can then enter its final judgment for 
Petitioner on the basis of its findings and conclusions as 
heretofore correctly made. 

Wherefore, premises considered, it is respectfully re¬ 
quested that the Commission grant leave to amend the 
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aforesaid application of Petitioner Thomas N. Beach as 
specified in the Amendment submitted herewith, and there¬ 
upon enter its final decision and order affirming the grant 
of Petitioner’s application and denial of the application 
of Johnston Broadcasting Company, upon the basis 
26 of and as previously determined by the Commission 
in its Decision and Order of December 11,1947. 

Respectfully submitted, 

Thomas N. Beach, 

By John P. Southmayd, 

Fisher, Wayland Duvall & Southmayd, 
His Attorneys . 

May 16,1949. 

28 Before the 

Federal Communications Commission 
Washington, D. C. 

Docket No. 7945 
File No. B3OP-5016 

In re Application of: 

Johnston Broadcasting Company, Birmingham, Alabama 

Docket No. 7946 
File No. Bs-P-5332 

Thomas N. Beach (WTND), Birmingham, Alabama 
For Construction Permits 

Motion for Final Grant and Opposition to Petition of 
Thomas N. Beach for Leave to Amend and for Final 
Grant 

Now comes the Johnston Broadcasting Company (herein¬ 
after called Johnston) by its attorneys and respectfully 
moves the Commission for a final grant to it of the facilities 
sought pursuant to the above application and to strike 
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and/or deny the petition of Thomas N. Beach (hereinafter 
called Beach) for leave to amend his purported application 
and for a final grant thereon. 


I 

In support of such motion and opposition movant states 
as follows: 

June 28, 1946, Johnston filed application for a new AM 
station at Birmingham, Alabama, to operate on 850 kilo¬ 
cycles. 

October 2, 1946, Beach purported to apply for the same 
facilities. (Purported application of Beach was purport¬ 
edly executed on August 24, 1946. Engineering data was 
completed on September 30, 1946). 

In November, 1946, the Commission designated the 
application of Johnston and the purported application of 
Beach for a consolidated hearing. 

29 February 13,1947, Johnston filed a motion to strike 
the purported application of Beach on the ground that 
it was not a bona fide application. 

February 27, 1947, the Commission denied the motion 
to strike but permitted proof of the allegations to be offered 
at the public hearing. 

February 27, 28, March 1 and 3,1947, a hearing was held 
in Washington, D. C. (at which the failure to properly swear 
to the application was clearly shown in the record). 

March 21, 1947, Johnston filed a motion to strike and/or 
dismiss the purported application of Beach on the basis 
of the evidence adduced at the hearing. 

March 28, 1947, Beach filed an opposition to the motion. 

September 5, 1947, the Commission adopted a proposed 
decision and order looking to a grant of the application of 
Beach and to a denial of Johnston. 

September 26, 1947, Johnston filed exceptions and brief 
in support thereof to the proposed decision. 

November 24, 1947, oral argument was heard on the pro¬ 
posed order. 

December 4, 1947, (released December 11, 1947) the 
Commission made a final decision in favor of Beach with 



four Commissioners supporting the decision and two dis¬ 
senting, which decision and order denied the motion of 
Johnston of March 21, 1947, to dismiss and/or strike the 
application of Beach. 

December 29, 1947, Johnston filed a petition for rehear¬ 
ing and reconsideration. 

May 5, 1948, the Commission denied the petition. 

May 19, 1948, Johnston noted an appeal to the United 
States Court of Appeals for the District of Columbia Cir¬ 
cuit. 

The appeal of Johnston was based upon two main 
grounds— 

30 (1) That the Commission had no jurisdiction of the 

application of Beach because it was not sworn under 
oath as required by the statute; and 

(2) That the Commission acted arbitrarily, capriciously 
and in violation of due process of law in that its conclusions 
were not supported by substantial evidence and that one 
of them constituted a form of censorship prohibited by the 
statute. 

The appeal was argued and thereafter on May 4, 1949, 
the United States Circuit Court of Appeals held that the 
application of Beach was not under oath as prescribed by 
the statute; that the Commission had no power to act upon 
an unverified application; that the requirement could not 
be waived; and that it had not been cured by subsequent 
amendment. On the second main point the court held that 
it could not say that the Commission acted arbitrarily in 
making a conclusive choice between the applicants. The 
court then reversed and remanded the decision of the Com¬ 
mission, stating therein that 

“We will not undertake to direct the issuance of a 
permit to Johnston. The better procedure is to let the 
Commission complete its administrative determina¬ 
tions/ J 

The court clearly held in its decision that the case was 
being remanded for the completion of administrative details 
and that thereafter the grant should be made to Johnston. 


32 


This was lawful procedure and in accord with Section 402(e) 
of the Communications Act of 1934 as amended, 47 U. S. C. A. 
402(e), which states as follows: 

“At the earliest convenient time the court shall hear 
and determine the appeal upon the record before it and 
shall have power upon such record to enter a judgment 
confirming or reversing the decision of the Commission, 
and in the event the court shall render a decision and 
enter an order reversing the decision of the Commis¬ 
sion, it shall remand the case to the Commission to 
carry out the judgment of the court; * * *” 

31 The statement of the court that “We will not under¬ 
take to direct the issuance of a permit to Johnston’’ 
demonstrates its intention that Johnston should receive the 
grant. Furthermore, the added statement of the court that 
the discussion of the merits of the case “will be material in 
further proceedings before the Commission” confirms this 
intention. The elaborate dictum of the court respecting ‘ ‘ the 
interplay of administrative and judicial functions in com¬ 
parative consideration” and those respecting ex parte con¬ 
siderations are differentiated and therefore indeed the 
court’s statements are entire appropriate, pertinent and 
material with respect to the standards to be met by the Com¬ 
mission in granting the non-comparative application of 
Johnston. 

The court furthermore holds that where an unverified 
pleading is jurisdictional it cannot be cured by amend¬ 
ment. No other conclusion can be permissible under the 
language of the court which cites principles of law as fol¬ 
lows: 

“Generally speaking, it seems to be held in the state 
•courts that a statutory requirement for a verified plead¬ 
ing is not jurisdictional but can be waived by the oppos¬ 
ing party or cured by amendment. In divorce cases, it 
seems to be held generally that a statutory requirement 
of verification is jurisdictional, but, even so, failure to 
verify can be cured by amendment prior to trial. 

“Upon the foregoing authorities, the rule appears to 
be that when a statute requires verification of a plead¬ 
ing, a court cannot act upon the pleading unverified, 
but that an initial failure to verify can be cured by 
later verification. This supplies the answer to the 
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problem at bar. The Commission had no power to act 
upon the unverified application. It could not waive 
the requirement, and we do not think that the nature of 
these proceedings is such that the other applicant, 
although adversary in the fullest sense, could have 
waived it. In any event, the opposing applicant did 
not waive, and the lack of verification was not cured. 
The Commission’s award to Beach upon the applica¬ 
tion before it was, therefore, without its statutory 
power. This conclusion leaves the proceedings on the 
several applications without a final disposition. We 
will not undertake to direct the issuance of a permit 
to Johnston . The better procedure is to let the 
32 Commission complete its administrative determi¬ 
nations. The order of the Commission will be set 
aside, and the case remanded for further proceedings in 
the light of this opinion.” (Italics supplied) 

Since the Commission had no power to act upon an unveri¬ 
fied application, the Commission lacked jurisdiction, because 
lack of power is equivalent to lack of jurisdiction. The court 
further preserves the distinction between a pleading re¬ 
quired to be verified which is not jurisdictional and a re¬ 
quired verification which is jurisdictional. In the latter 
there is nothing to cure by amendment, although the former 
may be cured or waived. The court resolved that point here 
by saying in effect that verification was an essential attribute 
of the Commission’s power to act. It logically follows, and 
the court so clearly implies, that where the verification is not 
jurisdictional an amendment may cure the defect either 
before or after trial. Where the defect is jurisdictional the 
fatal defect cannot be cured by amendment after trial. 

The further statement of the court above that “this sup¬ 
plies the answer to the problem at bar” clearly justifies 
this sound construction of the court’s opinion. Here, as the 
court stated, the application was unverified; the Commis¬ 
sion had no power to act. It could be contended only by an 
extravagant, if not ludicrous, viewpoint that the Commis¬ 
sion could lawfully permit a verification, jurisdictional in 
nature, to be amended 2 1 / 4 years after hearing, a year and 
a half after final decision of the Commission and after the 
matter had been completely litigated in the United States 
Court of Appeals. 
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At present the application of Johnston is the only one 
now pending before the Commission, the court having con¬ 
cluded that the Commission had no power to act upon the 
purported application of Beach. The petition for leave to 
amend and for final grant filed by Beach is a complete nullity 
since the latter has no application now pending before ' 
33 the Commission which could be amended. The court 
has clearly stated that the question of an unverified 
application, jurisdictional in nature, is a matter of sub¬ 
stance, not one of formality, and the purported amendment 
cannot therefore be made to a non-existing application. 

Furthermore, there being no application of Beach before 
the Commission now, there likewise was no application of 
Beach before the Commission between the dates of Febru¬ 
ary 7,1947, and May 1, 1947, the period during which time 
any applications filed were frozen in order to permit the 
Commission to process applications filed prior to the date 
of February 7,1947. (12 Federal Register 326). The Com¬ 
mission has no power or right now to waive such order after 
the priority right of Johnston has vested and therefore 
prejudice will result unless the terms of this order are 
complied with, and the grant made forthwith to Johnston, 
in accordance with its finding and conclusions that Johnston 
is legally, technically and financially qualified to receive the 
grant. 

Johnston, moreover, strongly opposes the petition of 
Beach to amend his application and for a final grant for 
both the reasons assigned above, and on the following ad¬ 
ditional grounds: 

Although Section 1.365(a) of the Commission’s rules 
does permit amendments corrective in nature to be filed 
after notice of the issuance of a proposed decision, or recom¬ 
mendation of an initial decision, the purported amendment 
submitted here is definitely not corrective in nature, but 
one of real substance, as found by the Court, and purports 
to amend a non-existing application, alleged to be before 
the Commission. 

Petitioner Beach also seeks to have the Commission waive 
the provisions of Section 1.365(a) in the alternative if the 
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amendment is not permitted as a corrective one, on the 
ground that the Commission accepted the purported 

34 application of Beach in violation of law, and that since 
the error of law was committed by the Commission, 

with reliance upon it by Beach, that such an error of law 
should not be held to prejudice the right of Beach to have the 
purported amendment now accepted. Johnston states that 
there is not now and never could be any rule of law which 
would permit a party in an adversary proceeding before any 
court or quasi-judicial administrative tribunal to gain an ad¬ 
vantage over an adversary on the ground that the court or 
tribunal misconstrued the law, and thus misled such party. 
In such proceedings the Commission does not act as counsel 
for either of the parties, but in a quasi-judicial capacity. 
Beach was represented by counsel in all proceedings before 
the Commission and was at liberty to proceed according 
to his own judgment of the law in order to protect his in¬ 
terests. At no time was Beach ever prohibited from taking 
whatever lawful steps were consonant with his interests, 
and in accord with the Commission’s rules he could have 
filed a new application prior to the designation of the pur¬ 
ported application for hearing. Beach failed to proceed 
lawfully, the Commission subsequently committed an error 
of law, and Johnston opposes any attempt now by Beach 
seeking to have the Commission multiply the error. 

n 

Petitioner Beach has here attempted to amend nunc pro 
tunc as an individual, his purported application of October 
2,1946. This attempt Johnston believes to be without merit 
for the following reasons: 

(a) The amended jurat executed by Beach under date 
of May 13, 1949, at no place specifies when Beach saw the 
engineering exhibit verified by A. D. Ring, the engineer, 
and, therefore, is totally without force or effect. 

35 (b) On February 28,1947, at the hearing of this case, 
Beach swore under oath that the engineering exhibit 

which he now wishes to amend was to the best of his knowl- 
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.edge and belief attached to and a part of the application to 
which he swore on August 24, 1946. He further testified 
at the trial of this matter that up to the 28th day of Febru¬ 
ary, 1947, if he had ever seen the engineering exhibit that 
he had no recollection of it. (See pages 118-120 Joint Ap¬ 
pendix, Case #9S66 for the United States Court of Appeals 
for the District of Columbia Circuit). Thus, Beach can 
hardly be heard at this late date to profess knowledge of 
the correctness of an exhibit as of October 2, 1946. 

Even were this possible, the validity of an amendment 
by Beach at this late date is questioned. Station WTNB, 
which is to be modified should the grant be awarded to 
Beach, is no longer owned by him. It is in fact owned by 
the Pilot Broadcasting Company, an Alabama corpora¬ 
tion, having been transferred to it from a partnership in 
December, 1948, pursuant to an order of the Commission. 
How can Beach, the individual, take steps to modify or 
change the operation of a station now owned by a corpora¬ 
tion? This attempt to amend an application under the 
existing circumstances, all of which are a matter of record 
with the Federal Communications Commission, is without 
any legal merit whatsoever. 


Ill 

Beach’s petition to amend and for final grant should be 
dismissed for another reason. 

Assuming that the Court of Appeals had said that an 
amendment was possible to cure the jurisdictional defect 
now existing (an assumption most emphatically denied), 
facts and circumstances not contained in the record before 
the Court of Appeals would completely negative any such 
finding by the Court. 

36 The Court has said that the case today is without 
final disposition. In other words, insofar as Beach is 
concerned, the case is exactly as if no decision had ever been 
rendered by the Commission to date. In the meantime vari¬ 
ous facts within the Commission’s knowledge, and with its 
approval, have taken place which totally change this: 
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(a) The station for which modification is requested has 
been transferred twice—once to a partnership; then to a 
corporation—and Beach has changed from a 100% owner 
to a 50% owner. 

(b) The findings upon which the Commission might 
predicate any grant are completely obsolete and no longer 
factual. Beach showed a net worth of some seven hundred 
thousand dollars for station financing. The present owner, 
to-wit, Pilot Broadcasting Company, as of December, 1948, 
shows some $24,000 of net worth. Beach was found qualified 
to operate the station because he would devote up to 100% 
of his time and because of his residence in the area. Today, 
Beach has withdrawn from the management and operation 
of the station which has been turned over to a non-resident 
of the locality. Beach was assumed to have complete con¬ 
trol of policy. Today, policy is in the hands of a Board of 
Directors of three persons, a majority of whom can control. 

(c) Were a modification of the facilities of WTNB to 
be made today, either directly or by transfer from Beach 
it would be made to a legal entity who never has been a party 
to this proceeding—and who is a complete stranger to the 
record. Never have the relative merits of the Pilot Broad¬ 
casting Company and the Johnston Broadcasting Company 
been evaluated by this Commission. 

For the Commission to attempt directly or indirectly to 
make a grant in this case so as to modify WTNB’s wave 
length to 850 kc. and to increase its power, would re- 
37 suit in a rank miscarriage of justice and seriously 
prejudicial to the Johnston Broadcasting Company. 

IV 

Johnston further asserts that the various actions of 
Beach taken subsequent to the close of the hearing on March 
3, 1947, with the approval of the Commission have pre¬ 
cluded him or WTNB as a matter of law from now receiving 
any grant pursuant to the proceedings in this matter under 
any circumstances. 
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Wherefore Johnston respectfully requests the Commis¬ 
sion to strike and/or deny the petition of Beach forthwith, 
and thereupon to enter its final decision and order granting 
Johnston’s application, in accord with the decision of the 
United States Court of Appeals for the District of Columbia 
Circuit, or, in the alternative, that the matter be set down 
for oral argument before the Commission, sitting en banc, 
prior to any final decision of the Commission. 

Respectfully submitted, 

Johnston Broadcasting Company, 

By Franklin K. Lane, 

Orville H. Walburn, 

Attorneys for Johnston Broadcasting Company, 
822 Southern Building, Washington 5, D. C. 

May 26, 1949. 

39 FCC 49-946, 36470 

Before the 

Federal Communications Commission 
Washington 25, D. C. 

Docket No. 7945 
File No. B3-P-5016 

In re Applications of 

Johnston Broadcasting Company, Birmingham, Alabama 

Docket No. 7946 
File No. B3-P-5332 

Thomas N. Beach (WTNB), Birmingham, Alabama 
For Construction Permits 
Order 

At a session of the Federal Communications Commission 
held at its offices in Washington, D. C. on the 7th day of 
July, 1949; 
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The United States Conrt of Appeals for the District of 
Columbia having decided on May 4,1949, the case of John¬ 
ston Broadcasting Company v. Federal Communications 
Commission, reversing the decision of the Commission in the 
above-entitled proceeding, which granted a construction per¬ 
mit to Beach, and having remanded the case to the Commis¬ 
sion for further action consistent with the decision of the 
Court of Appeals; the reason for the Court of Appeals 
decision was that the applicant Thomas N. Beach verified 
his application for a construction permit before the engi¬ 
neering permit which was subsequently attached thereto 
was completed. 

The Commission having under consideration the petition 
of Thomas N. Beach, filed on May 16,1949, requesting leave 
to amend his application and for final grant thereof, as 
amended; and the motion filed on May 26,1949, by Johnston 
Broadcasting Company requesting final grant of its appli¬ 
cation and opposing Thomas N. Beach’s petition for leave 
to amend and final grant thereof, and asking in the alterna¬ 
tive, that the proceeding be scheduled for further oral 
argument; ^ 

It AppeabEtg, That similar issues of law are involved in 
the proceeding involving the applications of Granite City 
Broadcasting Company (Docket No. 8130) and St. Cloud 
Broadcasting Company (Docket No. 8566) for construction 
permits and also in the proceeding involving the applica¬ 
tions of Hamtramck Radio Corporation (Docket No. 9021) 
and Atlas Broadcasting Company (Docket No. 9274) for 
construction permits; 

It Is Ordered, That the petition of Thomas N. Beach and 
the motion of Johnston Broadcasting Company be set down 
for oral argument on all issues presented therein on the 
26th day of September, 1949; 

It Is Further Ordered, that on the question of the author¬ 
ity of the Commission to permit the amendment requested, 
the parties direct argument, and supplemental briefs, if 
they desire to file such briefs, to such legal authorities as 
may be pertinent, including the following cases: United 
States v. Eeinszen & Co., 206 U. S. 370; Atlantic Coast Line 
Railroad v. Florida, 295 U. S. 301; Swayne <& Hoyt, Ltd. v. 
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United States, 300 U. S. 297; and United States v. Morgan, 
307 U. S. 183. 

40 It Is Further Ordered, That Granite City Broad¬ 
casting Company, St. Cloud Broadcasting Company, 
Hamtramck Radio Corporation and Atlas Broadcasting 
Company are authorized to participate in the above-sched¬ 
uled oral argument before the Commission. 

Federal Communications Commission, 
T. J. Slowee, 

Secretary. 

203 FCC 50-160,42190 

Before the 

Federal Communications Commission 
Washington 25, D. C. 

Docket No. 7945 
File No. B3-P-5016 

In re Applications of 

Johnston Broadcasting Company, Birmingham, Alabama 

Docket No. 7946 
File No. B3-P-5332 

Thomas N. Beach (WTNB), Birmingham, Alabama 

For Construction Permits 

Memorandum Opinion and Order 
By the Commission : 

Commissioner Hyde not participating; Commissioner 
Walker concurring in part and dissenting in part; 
Commissioner Jones dissenting. 

The Commission has before it for consideration the peti¬ 
tion of Thomas N. Beach, filed on May 16,1949, requesting 
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leave to amend his application and for final grant thereof, 
as amended, and the motion filed on May 26, 1949, by 
Johnston Brodcasting Company requesting final grant 
of its application and opposing the petition of Thomas N. 
Beach to amend his application and for final grant thereof. 
Oral argument on these petitions was heard before the Com¬ 
mission en banc on September 9,1949, 1 and both parties filed 
supplemental briefs in support of their respective petitions. 

On May 4, 1949, the United States Court of Appeals for 
the District of Columbia Circuit decided the case of John¬ 
ston Broadcasting Company v. Federal Communications 
Commission, 175 F. (2d) 351, which reversed the Commis¬ 
sion’s decision in the above-entitled proceeding, and re¬ 
manded the case to the Commission for further proceedings 
consistent with the decision of the Court. The reason for 
the Court’s decision was that at the time Thomas N. Beach 
signed and swore to his application for a construction per¬ 
mit, the engineering report, which was subsequently attached 
thereto, had not yet been completed, and that therefore the 
application had not been properly verified as required by 
Sections 308 (b) and 319 (a) of the Communications Act. 
This proceeding arose out of the petitions of the parties to 
the proceeding which was the subject of the appeal, 
204 seeking disposition of the proceeding in the light of 
the understanding of each of the parties as to the dis¬ 
position required or authorized by the decision of the Court. 

The petition filed by Beach contends that the Court of 
Appeals’ decision ruled that the defective verification could 
be cured at this time by an appropriate nunc pro tunc amend¬ 
ment. Beach further contends that such amendment can be 


1 Since similar issues of law are involved in the proceeding in¬ 
volving the applications of Granite City Broadcasting Company 
(Docket No. 8130) and St. Cloud Broadcasting Company (Docket 
No. 8566) for construction permits and also in the proceeding 
involving the applications of Hamtramck Radio Corporation 
(Docket No. 9021) and Atlas Broadcasting Company (Docket No. 
9274) for construction permits, those four applications were au¬ 
thorized by the Commission to participate in the oral argument. 
Counsel for Hamtramck Radio Corporation and for Atlas Broad¬ 
casting Company did participate in the oral argument on Septem¬ 
ber 9, 1949. 
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made under Section 1.365 (a) of the Commission’s Rules 2 
even though it was offered after the issuance of a proposed 
decision, since it is corrective in nature. In the alternative 
he argues that, if such an amendment can not be considered 
corrective under the circumstances of this case, the Commis¬ 
sion should waive the rule and allow the amendment. In 
support of this argument the petition notes that Beach ad¬ 
mittedly acted in good faith and that the Commission never 
returned the defective application to Beach, in accordance 
with its consistent practice with respect to defective appli¬ 
cations, even though Johnston had pointed out the defect to 
the Commission before the issuance of the proposed deci¬ 
sion, when an amendment, even if considered non-corrective, 
could have been made by Beach. It is further contended 
that, since Beach relied on the Commission’s opinion that an 
amendment was not necessary, he should not now be penal¬ 
ized because the Commission’s interpretation of the law was 
held to be erroneous. 

Johnston Broadcasting Company interprets the Court’s 
decision to mean that, because of the fact Beach’s applica¬ 
tion was not properly verified, Beach does not now have a 
valid application pending before the Commission and never 
has had a valid application before the Commission. More¬ 
over, Johnston argues that since Beach has never had a 
valid application pending no amendment by him is possible 
at this time and Johnston’s application is, therefore, the 
only one currently before the Commission upon which it is 
competent to act. Johnston further contends that since 
there was no valid Beach application pending before the 
Commission between February 7,1947 and May 1,1947, the 
period during which applications were frozen in order to 
permit the Commission to process any applications filed 
prior to February 7, 1947, (as was Johnston’s), a definite 
priority right vested in Johnston which would be prejudiced 


2 “. . . A petition to amend an application will not be accepted 
(other than an amendment which is merely corrective in nature 
such as the removal of a named person because of death), if it is 
filed after public notice has been given of the issuance of a proposed 
decision with respect to such application . . .” 
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if a retroactive amendment were to be allowed at the pres¬ 
ent time. 

Finally, Johnston argues that, even if under other circum¬ 
stances Beach could now amend his application to cure the 
defect in verification, he cannot do so because of changed 
circumstances occurring subsequent to the grant to Beach. 
These alleged circumstances include the fact that Beach’s 
interest in his application has been twice transferred, once 
to a partnership consisting of Thomas N. Beach and 
205 Roy M. Hofheinz and then to the Pilot Broadcasting 
Corporation, the stock of which is owned 50% by 
Beach, 40% by Hofheinz and 1% by Henry F. Beach, with 
Beach’s interest dropping from that of 100% owner to that 
of a 50% owner; that while Beach as an individual showed 
a net worth of $75,000 at the hearing the present corporate 
licensee only shows a net worth of $24,000; and that while 
Beach originally proposed to devote up to 100% of his time 
to the station’s operation and was a local resident, he now 
intends to withdraw from the active management and oper¬ 
ation of the station which has been turned over to the non¬ 
resident who owns 49% of the stock. Because of these and 
other changes, Johnston alleges that the status quo cmte 
could not be restored even if the Commission desired to do so. 

After full consideration of the decision of the Court of 
Appeals and arguments of the parties, the Commission 
is of the opinion that the amendment proposed by Beach 
for the purpose of correcting the defective verification must 
be allowed. The Court of Appeals in its opinion discussed 
pertinent judicial authorities 3 * * * * * * * 11 and concluded: 

3 The authorities referred to by the Court included: Griffin v. 

United States, 13 Ct. Cl. 257; Eastern Band of Cherokee Indians 

v. Cherokee Nation West and United States, 19 Ct. Cl. 35; Duran 

v. United States, 31 Ct. Cl. 353; Yuri Yajima v. United States, 6 

F.R.D. 260; Cathey v. Norfolk & W. Ry., 228 Fed. 26; Cook v. 

Donner, 145 Kan. 674; Commercial Bank & Trust Co. v. Jordan, 

85 Mont. 375; Emery v. Bennett, 97 Kan. 490; Equitable Accident 

Ins. Co. v. Osborn, 90 Ala. 201; Hinkle v. Lovelace, 204 Mo. 208, 

11 L.RA. (N.S.) 730; 11 Ann. Cas. 794; Ayres v. Gartner, 90 Mich. 
380; Nichols v. Nichols, 128 N.C. 108; DeArmond v. DeArmond, 
92 Term. 40; and 17 Am. Jur. pp. 308, 310. In addition, the 
cases of United States v. Heinszen, 206 U.S. 310; Atlantic Coast 
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“Upon the foregoing authorities, the rule appears 
to be that when a statute requires verification of a 
pleading, a court cannot act upon the pleading unveri¬ 
fied, but that an initial failure to verify can be cured 
by later verification. This supplies the answer to the 
problem at bar. The Commission had no power to 
act upon the unverified application. It could not 
waive the requirement, and we do not think that the 
nature of these proceedings is such that the other ap¬ 
plicant, although adversary in the fullest sense, could 
have waived it. In any event, the opposing applicant 
did not waive, and the lack of verification was not cured. 
The Commission’s award to Beach upon the applica¬ 
tion before it was, therefore, without its statutory 
power. This conclusion leaves the proceedings 
206 on the several applications without a final dispo¬ 
sition. We will not undertake to direct the issu¬ 
ance of a permit to Johnston. The better procedure is 
to let the Commission complete its administrative deter¬ 
minations. The order of the Commission will be set 
aside, and the case remanded for further proceedings 
in the light of this opinion.” 

We think the Court clearly meant by this language that 
before an application can be granted by the Commission, 
it must be properly verified, but that generally, where the 
rules of the controlling agency so permit, and where such 
an amendment would be consistent with the equities of the 
particular factual circumstances involved, any such defect 
in verification can be cured by a nunc pro tunc amendment. 
The Court, however, did not, itself determine whether the 
Commission should permit the amendment, apparently be¬ 
cause it felt such action would have gone beyond the scope of 
the Court’s review functions as set forth in Sec. 402(e) of 
the Communications Act, 4 and because this determination 


Line Railroad v. Florida, 293 U.S. 301; Swayne & Hoyt Ltd. v. 
United States, 300 U.S. 297, and United States v. Morgan, 307 U.S. 
[ 183] all reinforce the proposition that procedurally invalid action is 
not necessarily a nullity for all purposes and may, in appropriate cir¬ 
cumstances, be retroactively validated. 

4 See PottsvUle Broadcasting Company v. Federal Communica¬ 
tions Commission, 309 U.S. 134 and Federal Communications Com¬ 
mission v. WJR, The Goodwill Station, Inc., 337 U.S. 265. 
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would obviously have to be made by the Commission in the 
light of its own rules governing amendments and upon fur¬ 
ther consideration of the particular circumstances of this 
case. 

We cannot accept the contention advanced by Johnston 
that the Court’s opinion implies that the lack of verification 
was a jurisdictional defect, which left Beach with no valid 
application pending before the Commission which could 
be later amended to cure the defect in the original verifica¬ 
tion. On the contrary most of the cases cited by the Court 
stand expressly for the proposition that lack of verification 
is not jurisdictional, and that, while no final action can be 
taken to grant an application until it has been properly 
verified, the application was not void and must be con¬ 
sidered to have been pending, though in a defective state, 
since its original filing. Thus, in the paragraph quoted 
above, the Court, after finding that the award to Beach 
upon the unverified application was without statutory power, 
expressly states, “This conclusion leaves the proceedings 
on the several applications without a final disposition” 
(Emphasis added). Yet, the Court would hardly have 
used this language, if, as Johnston alleges, its application 
was the only valid application pending before the Commis¬ 
sion. Moreover, the Court went on to discuss thoroughly 
the merits of the case “because these phases of the case 
will be material in further proceedings before the Commis¬ 
sion . . .” and, on such consideration, specifically af¬ 
firmed the conclusion of the Commission that a grant to 
Beach rather than to Johnston would best serve the public 
interest. If, as contended by Johnston, there was and now 
is only one valid application pending before the Commis¬ 
sion, it would clearly have been unnecessary for the Court 
to have proceeded to consider the merits of the case. 
207 We believe that the Commission’s Rules do not pro¬ 
hibit the Commission from accepting the amendment 
in question. Section 1.365(a) of the Rules provides that no 
amendments to applications will be accepted if filed after 
public notice of the issuance of a proposed decision, but spe¬ 
cific exception is made for “an amendment which is merely 
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corrective in nature. ’ ’ The proposed amendment in the pres¬ 
ent case would appear to be clearly corrective in nature, since 
the substance of the engineering report, which the defective 
verification failed to cover, has never been in issue and the 
amendment at this time would create no factual issue for 
further determination by the Commission. There is no 
contention that Beach has not acted in good faith at all 
times, nor has it been alleged that the engineering report 
in question was false or erroneous in any respect. 

The contention of Johnston that the Commission’s orders 
of January 8 and January 27, 1947 prohibit the acceptance 
of this amendment is also without merit. These orders 
gave priority to applications filed before February 7, 1947 
and provided that all applications filed during the period 
from February 7, 1947 to May 1, 1947 or previously filed 
applications with respect to which amendments involving 
substantial engineering changes were submitted after Feb¬ 
ruary 7,1947, would be placed in the Commission’s pending 
file, and would not be acted upon until the Commission had 
completed its processing of its backlog of applications filed 
before February 7, 1947. It is Johnston’s contention that 
Beach did not have a valid application before the Commis¬ 
sion during the period covered by these orders and that, 
therefore, Beach is not entitled to have his application 
given comparative consideration with Johnston’s applica¬ 
tion which was on file before February 7,1947. We believe, 
however, for the reasons discussed above, the Court has, 
on the contrary, made clear that the lack of proper verifica¬ 
tion of the original Beach application did not totally void his 
application, and that, while no grant could be made to Beach 
unless and until the defective verification was cured, the ap¬ 
plication must be considered as pending from the date of fil¬ 
ing with any corrective amendment operating nunc pro 
tunc . 

208 While we believe that Beach’s curative amendment 
should be accepted for filing and granted mmc pro 
tunc, we do not believe that we can make a grant of his orig¬ 
inal application, because he, himself, is not now the appli¬ 
cant, and Johnston has not yet been afforded a comparative 
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hearing with Pilot Broadcasting Company, Beach’s succes¬ 
sor corporation, in which he holds the controlling interest. 
If Beach was still the licensee and sole owner of WTNB and 
the circumstances were substantially as they were at the 
time of the final decision, we should not hesitate, in view 
of the Court’s determination that the Commission’s decision 
on the merits of the record which was before it was a proper 
one, in making a final grant of a construction permit to 
Beach. However, the facts are that Beach is, as an indi¬ 
vidual, no longer the licensee and sole owner of Station 
WTNB, the license having been transferred with the ap¬ 
proval of the Commission, and without any objection pre¬ 
sented to it, first to a partnership and then to the Pilot 
Broadcasting Corporation, which is the present licensee. 
Thus, we cannot at this time grant the construction permit 
to Thomas N. Beach for modification of the license of Sta¬ 
tion WTNB since Beach is not the licensee of the station 
and the Court’s decision makes clear that, although the 
curative amendment may be accepted nunc pro tunc, any 
grant to Beach could not be made until such time as there is 
a valid application before the Commission which it is au¬ 
thorized to grant. Since, therefore, our action in making 
a final decision on .the respective applications before us must 
be present and prospective, we are required to consider 
the facts as of the present time. Federal Communications 
Commission v. Pottsville Broadcasting Corporation, 309 
U. S. 134. Consequently, we believe that the proper pro¬ 
cedure for us to follow is to authorize the Pilot Broadcast¬ 
ing Corporation to file an additional amendment to the 
application for modification of Station WTNB’s license, 
showing that it, rather than Beach, is now the licensee of 
the station, and if such amendment is filed, to designate 
the amended application and the application of the John¬ 
ston Broadcasting Company for further hearing, to deter¬ 
mine, in the light of existing facts, which application could 
best serve the public interest. 

We are aware that any such procedure results in re¬ 
quiring the Johnston Broadcasting Company, through no 
fault of its own, to go through two comparative hearings. 
Normally, after the hearing has commenced, we would not 
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permit any amendment showing any substantial change 
in the ownership or control of any of the parties to the 
proceeding. See, San Gabriel Valley Broadcasting Com¬ 
pany (Docket No. 7962), 5 Pike & Fischer, R.R. 342, 721. 
But, as the Commission has previously stated, the situation 
with which it is faced upon reversal and remand upon ap¬ 
peal is sui generis . See, Van Curler Corporation, 3 Pike & 
Fischer, R.R. 941, cf., Federal Communications Commis¬ 
sion v. Pottsville Broadcasting Corporation, 309 TJ. S. 134. 
And in view of the fact that the deficiency in the Beach 
application which led to the reversal of the Commission’s 
decision was one which, but for the holding by the Com¬ 
mission that no such action was necessary, could have been 
cured by Beach at any time up to the date of the Com¬ 
mission’s final decision in the matter, we believe that on 
these facts, the ends of justice would be served by designat¬ 
ing this matter for further hearing. (See Section 4(j) of 
the Act). 

209 Therefore, it is ordered this 26th day of January, 
1950, that the amendment filed by Thomas N. Beach 
seeking to cure the defective verification of his application 
for a construction permit (Docket 7946) is hereby accepted 
for filing and granted, and it is further ordered that the Pilot 
Broadcasting Corporation is hereby granted permission to 
file an amendment with the Commission within thirty days 
showing that it is now the applicant for a construction 
permit to change the facilities of Station WTNB. If Pilot 
Broadcasting Corporation files such an amendment, its 
application for a construction permit will be set for com¬ 
parative hearing with the mutually exclusive application 
of Johnston Broadcasting Company (Docket No. 7945) on 
issues to be specified by the Commission. 

It is further ordered, That the petition for final grant 
filed by Thomas N. Beach and the petition for final grant 
filed by Johnston Broadcasting Company are hereby denied. 

Federal Communications Commission,* 

T. J. Slowie, 

Secretary. 


[Seal.] 
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• Commissioner Walker concurring in part and dissenting 
in part. 

Commissioner Jones dissentingl 
Released: January 27, 1950. 

[Stamp:] Signed by above. Mailed Jan. 27, 1950. Mail 
& Files. 

210 Commissioner Walker concurring in part and dis¬ 
senting in part: 

I agree with so much of the Commission’s opinion herein 
as permits verification mine pro tunc by Beach of the en¬ 
gineering report attached as part of his application for 
a broadcasting license. I dissent from the portion of the 
opinion which requires a hearing between the Pilot Broad¬ 
casting Company, Beach’s successor corporation in which 
he holds the controlling interest, and the Johnston Broad¬ 
casting Company, the competing applicant in the original 
proceeding. 

I believe that the decision of the United States Court of 
Appeals for the District of Columbia Circuit in Johnston 
Broadcasting Company v. Federal Communications Com¬ 
mission, 175 F. 2d 353, must be read as more than a mere 
holding that Beach can cure the defect in the verification 
of his application nunc pro tunc if, as the Commission has 
correctly found, such action is consonant with the Commis¬ 
sion’s Rules and Regulations. The decision says this, but 
it says more. It expressly goes on to discuss the merits of 
the comparative consideration of the Beach and Johnston 
applications and, upon such consideration, expressly 
affirms the correctness of the Commission’s decision grant¬ 
ing the Beach application rather than that of Johnston. 
It cannot be assumed that this part of the opinion is mere 
dictum; it is well recognized that a federal court is without 
power to give advisory opinions which cannot affect the 
rights of litigants in the case before it. Trailmohile v. 
Whirls, 331 U. S. 40-48; United States Public Workers v. 
Mitchell, 330 U. S. 75-89; St. Pierre v. United States, 319 
U. S. 40, 43. 
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I believe that the Johnston Broadcasting Company re¬ 
ceived a fair comparative hearing with Beach in this case. 
Nothing about the defective verification of the original 
Beach application in any way adversely affected Johnston’s 
rights in that hearing or benefited Beach unfairly. It is 
not even alleged that anything in the engineering affidavit 
was contrary to fact or that Beach’s failure to comply with 
the technical requirements of verification in any way im¬ 
paired Johnston’s presentation of its case or prejudiced its 
consideration by the Commission. Consequently, the only 
question before this Commission, at the present time, is, 
in my opinion, whether the verification can be cured by 
nunc pro tunc amendment and, as the Commission has cor¬ 
rectly determined, tliis can be done under the Commission’s 
Rules and Regulations. 

I think that disposes of the case. Johnston has had a fair 
hearing and has lost. It has no continuing rights in this 
matter and the subsequent action of the Commission in 
approving application for assignment of the construction 
permit from Beach to the Pilot Broadcasting Company 
neither prejudiced Johnston nor adversely affected its 
rights. I do not think that Johnston is any more en- 
211 titled to secure a comparative hearing with the Pilot 
Broadcasting Company at this time than it would have 
been had Beach’s application for assignment of construction 
permit been filed subsequent to the final decision of the Court 
of Appeals in this case and the action of the Commission in 
granting his nunc pro tunc verification. 

The Commission should, therefore, reaffirm both its 
original grant to Beach and the assignment to the Pilot 
Broadcasting Company. To do otherwise is to do an in¬ 
justice to Beach who has already incurred the expense in¬ 
volved in a comparative hearing in this matter and, as a 
result of such hearing, has received a grant for reasons 
which the Court of Appeals found to be sound. In my 
opinion, the failure of the Commission to take such action 
is contrary to the decision of the Court in the Johnston 
Broadcasting Company case. 
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212 Commissioner Jones, dissenting: 

In view of the importance of the questions presented I 
feel it necessary to set out the reasons why I must register 
my dissent from the action taken by the majority. 

I 

Upon review of the Commission’s original decision, the 
Court of Appeals held that the Commission did not have 
power to act upon the Beach application because Beacli 
had sworn to it before the engineering portions were com¬ 
pleted and verified by his own engineer. Beach now seeks 
to supply a proper verification to his application by an 
amendment wherein he would swear to the truth of the 
facts stated in the application as of a date immediately 
following the completion and verification by his engineer 
of the engineering portions of his application. 

In the earlier proceedings before the Commission, John¬ 
ston attacked the improper verification of the Beach ap¬ 
plication and questioned the jurisdiction of the Commission 
to make a grant to Beach on the basis of his original applica¬ 
tion. At no time before the remand by the Court of Appeals 
did Beach raise any question concerning his right to amend 
his application by supplying a proper verification. It seems 
significant to me that the Court did not have under con¬ 
sideration any rules of the Commission when in the opinion 
it said: 

1 ‘Upon the foregoing authorities, the rule appears to 
be that when a statute requires verification of a plead¬ 
ing, a court cannot act upon the pleading unverified, 
but an initial failure to verify can be cured by later 
verification. This supplies the answer to the problem 
at bar.” 

Counsel for Beach agrees that the pertinent Commission 
rules were not before the Court. Counsel for Atlas Broad¬ 
casting Company, 1 however, says all rules of the Commis¬ 
sion are always before the Court, and the majority in inter- 


1 See footnote 1 of the Majority Memorandum Opinion and Order. 
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preting what the Court meant, says: “We think the Court 
clearly meant by this language that before an application 
can be granted by the Commission, it must be properly 
verified, but that generally, where the rules of the control¬ 
ling agency so permit • * * any such defect in verifica¬ 
tion can be cured by a nunc pro tunc amendment”. In my 
opinion, since no amendment was pending before the Com¬ 
mission or the Court, certainly no question was decided 
by the Court as to whether such an amendment is permis¬ 
sible under the Commission’s Rules and Regulations. It 
w T ould, therefore, appear that the whole discussion by the 
Court of possible amendment in this case constituted 
213 obiter. For it seems clear to me that the only matter 
decided, by the Court was that although the Commis¬ 
sion had jurisdiction over Beach’s improperly verified ap¬ 
plication, it did not have the power to act upon it. 

All the Court adverted to is that the Commission has 
power as a matter of law to permit such an amendment in 
its discretion upon remand from the Court if there are no 
rules expressly prohibiting it. Any support the majority 
might have had from the Court’s approval of Beach over 
Johnston is moot now because they admit that “Beach is, 
as an individual, no longer the licensee and sole owner of 
Station WTNB”, [modification of whose facilities is sought] 
and thus they “cannot at this time grant a construction 
permit to Thomas N. Beach” (emphasis added). The 
majority assert * ‘ The situation with which it is faced upon 
reversal and remand upon appeal is sui generis. See Van 
Curler Corporation, 3 Pike and Fischer, R.R. 941 cf. Federal 
Communications Commission v. Pottsville Broadcasting 
Corporation, 309 U. S. 134”. It then permits: 1, Beach to 
correct his application nunc pro tunc; 2, Beach’s successor, 
Pilot Broadcasting Corporation, and no one else to file an 
application for the modification of its facilities; and 3, a 
limited hearing between Pilot, not Beach, and Johnston. 

The majority say the successive transfers from Beach 
to a partnership, to Pilot Broadcasting Corporation was 
approved by the Commission “without any objection pre¬ 
sented to it; however, it requires Johnston, through no fault 
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of its own, to go through two comparative hearings’’. Its 
action then rests upon the Van Curler and Pottsville deci¬ 
sions and the fact that the Commission erroneously thought 
that it had power to act on the improperly verified Beach 
application, and Beach thereby was deprived of a right to 
amend before the Commission’s final decision. These then 
are the “ equities of the particular factual circumstances 
involved” asserted by the majority. The Commission’s 
action, however, is not supported by the Court decision in 
the instant case, is contrary to the Commission’s formal 
Rules and Regulations with specific reference to amendments 
allowed after a final decision, cut off dates for new appli¬ 
cants, and new parties to a proceeding, and is not supported 
by the Van Curler and Pottsville decisions for the reasons 
I will hereinafter set forth in detail. 

II 

Although the Commission has the power as a matter of 
law to permit amendments of the type described above if 
there are no rules expressly prohibiting it, the specific ques¬ 
tion is presented whether in view of the facts of this case, 
upon a reversal and remand by the Court of Appeals, the 
Commission may under its Rules and Regulations accept 
Beach’s amendment which attempts to cure the defect of 
the improper verification of his application. As described 
by the majority, the relevant portion of the Commission’s 
Rules and Regulations, Section 1.365(a)., provides that only 
corrective amendments may be accepted for consider- 
214 ation after a proposed decision has been issued. I 
agree with the majority that the determination of 
whether an amendment is permitted “would obviously 
have to be made by the Commission in the light of 
its own rules governing amendments and upon further 
consideration of the particular circumstances of the 
case.” The key to this determination is whether the 
amendment is corrective. It would seem clear in view 
of the facts of this case, Beach’s amendment in its 
present form cannot be accepted and considered under 
this Rule. Whether an amendment is corrective in nature 
or substantial and non-corrective must depend on all the 
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circumstances of each case. If the Commission is attempt¬ 
ing to solve all the problems here presented by a narrow 
“amendment concept”, then the proper interpretation of 
the Rule to insure consideration of the facts requires that 
an amendment be viewed in the light of all the facts sur¬ 
rounding it. Thus, though an amendment be procedural, 
it cannot be corrective if it is substantial and by that I 
mean if it affects the merits of a decision. 

Accordingly, in addition to looking to the provisions of 
Section 1.365(a) it is necessary to also consider those facts 
which have transpired since the original decision granting 
the application of Beach. These facts, while simple, are of 
extreme importance and are all known to the Commission 
by way of official notice. They are as follows: Thomas N. 
Beach, at the time of the original application involved in 
this case, was the licensee of Radio Station WTNB in 
Birmingham, Alabama, which operated on 1490 kc, 250 
watts unlimited time. The application in question was an 
application for construction permit and modification of 
license to change the frequency to 850 kc and to increase 
power to 1 kw night 5 kw, L.S. On December 11, 1947, this 
application was granted by the Commission in the decision 
which was subseqeuntly reversed by the Court of Appeals. 
On October 21, 1948, the Commission approved the assign¬ 
ment of license of Station WTNB from Beach to a partner¬ 
ship composed of Beach and one Roy M. Hofheinz. At 
the same time the Commission approved the assignment to 
the partnership of the construction permit to modify the 
license of WTNB. In this partnership Beach retained a 
51% interest and Hofheinz acquired a 49% interest. Two 
important facts are here to be noted: Hofheinz is a non¬ 
resident of Birmingham, practicing law in Houston, Texas. 
Second, although Beach represented to the Commission in 
the original proceedings that he would devote full time to the 
station, he gave as his personal reason for the assignment 
that he could not devote such full time to the station. 
215 Thereafter on December 21, 1948, the Commission 
approved an assignment of the license of Station 
WTNB from the partnership to the Pilot Broadcasting Cor¬ 
poration in which Beach retained 51% of the stock, Hofheinz 
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49% of the stock, and Beach’s brother, Henry F. Beach, be¬ 
came the holder of one share. The Commission’s action ex¬ 
pressly stated that the assignment of the construction permit 
for the modification of the license of WTNB was included in 
the transfer. 

Beach’s transfer of Station WTNB, the fact that he no 
longer gives full time to the operation of the station, and 
his admission into the corporation of a non-resident all are 
important facts which go to the very basis of the Commis¬ 
sion’s decision in which it chose Beach over Johnston. 
Under these circumstances, Beach’s amendment cannot be 
corrective since it is clearly substantial. 

There is a further cogent reason why Beach’s amendment 
should not be accepted; for the effect of the majority’s 
acceptance of Beach’s amendment is to permit the entrance 
into the proceedings of a new party. As the majority term 
it, Beach “himself, is not now the applicant”. We are 
here not faced with the question of whether or not there 
has been a technical transfer of control but solely with the 
question of whether or not the character of the original 
applicant has changed to such, an extent that it can no longer 
be treated as a party to these proceedings. 2 

As I have pointed out basic facts with respect to both 
residence and operation have changed. But the change in 

2 Nevertheless, it must be pointed out that a serious question is 
presented here as to whether or not there has been a transfer of 
control from the partnership to the corporation upon the assign¬ 
ment of the license and construction permit for modification of 
license of WTNB. The Commission has held that a transfer of 
less than 50% of the stock in a corporation may, in the light of 
the particular facts and circumstances, constitute a transfer of 
control. Frank Falknor and Max Schepp, 10 FCC 401. Facts in 
the possession of the Commission indicate that Hofheinz has been 
exercising unlimited authority in connection with some of the 
affairs of the station. In addition, it is significant to note that 
counsel for Pilot Broadcasting Corporation on January 31, 1949, in 
filing the appropriate FCC Form 323 showing that the transfers 
in question had been completed, referred to this transfer as a 
“transfer of control to Pilot Broadcasting Corporation”. This letter 
stated: “Pursuant to the grant by the Commission of the applica¬ 
tion of Radio Station WTNB for transfer of control to Pilot 
Broadcasting Corporation, there is attached hereto FCC Form 323 
showing that such transfer has been completed.” 
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organization would by itself lead me to hold that Beach is no 
longer the applicant. The Commission has in the past 
216 indicated the vital difference between a business or¬ 
ganization wholly owned by an applicant as compared 
with one in which the applicant will retain merely a 51% in¬ 
terest. The difference between these two types of ownerships 
is made clear by the decision of this Commission in Charles 
Porter and Edward T. Eversole, 4 FCC 680. In the Porter 
case the applicant partnership in its application forms and 
in the evidence presented during a hearing established that 
the partnership did not intend to construct and operate 
the proposed station but had a definite formulated plan to 
turn the construction permit over to a corporation, the 
stock of which would be held by the applicant partners to 
the extent of 51% and the balance of which was to be sold 
for the purpose of financing the operation of the station. 
Under these circumstances the Commission denied the ap¬ 
plication for a construction permit. The Commission said 
in denying the application: “The Commission has held on 
numerous occasions that an application must be denied 
where a definite arrangement exists to substitute a different 
legal entity for the applicant. A permit to construct a 
station is a personal grant made upon the basis of the 
qualifications of the grantee, as shown in its application and 
the evidence adduced in support thereof. Granting the 
application would in effect, therefore, constitute prejudg¬ 
ment of an application for assignment which the Commis¬ 
sion has not yet heard and the ratification of a proposed 
corporate licensee not yet in existence.’* The Porter case 
thus makes clear the wide difference between an organiza¬ 
tion wholly owned by the applicant such as was WTNB at 
the time Beach filed his original application for modifica¬ 
tion of license and a corporation such as Pilot Broadcasting 
Corporation in which the original applicant owns but 51% 
of the stock. The difference between the two organizations 
is so great that if Beach had informed the Commission of 
his intention to change his organization in this manner, in 
accordance with the Porter case, the Commission would 
have denied his original application on this ground alone. 
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These then are the circumstances which lead the majority 
to hold that Beach is no longer an applicant. Nevertheless, 
the majority hold his amendment may still be accepted. 
The anomalous situation is thus created wherein one who 
is not an applicant may nevertheless amend an application. 
I have been unable to find any law to support the propriety 
of this amendment by use of the nunc pro tunc device in 
the manner in which it is applied here. In the cases re¬ 
ferred to in the majority opinion and in the cases discussed 
by Beach’s counsel in the oral argument before the Com¬ 
mission, the defects involved were permitted to be cured 
where the substantive facts remained unchanged and no 
material change in situation had come about between the 
parties. The majority appear to rely heavily on four cases 
which are not only now cited but were also cited in the 
Commission’s order designating this matter for oral argu¬ 
ment. These cases are United, States v. Heinszen, 206 TJ. S. 
310; Atlantic Coast Line Railroad v. Florida, 293 U. S. 201; 
Swayne & Hoyt Ltd . v. United States, 300 U. S. 297; and 
United States v. Morgan, 307 U. S. 183. While these cases 
may well stand for the proposition that in the absence of 
rules to the contrary the Commission may accept an amend¬ 
ment to correct a procedural error, none of them in any 
way supports the proposition that a procedural error may 
be corrected nunc pro tunc in disregard of material changes 
in the substantive facts. 

Here the character of the original applicant has com¬ 
pletely changed. Beach, not being an applicant, cannot 
amend in his own behalf. And he could not amend for the 
corporate licensee in his own name even if the corporation 
had a proper application pending. For these reasons I 
cannot acquiesce in the acceptance by the majority of 
Beach’s nunc pro tunc amendment. 

217 Although the majority permit Beach to amend they 
recognize that the effect of the various changes in the 
ownership of WTNB is to remove Beach as a party. For the 
majority is here denying Beach’s application on the sole 
ground that the transfers in question remove Beach as an 
applicant. 

Having decided that Beach cannot receive a grant on the 
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basis of his old application, even though it is now correctly 
verified, the majority state that if Pilot Broadcasting Cor¬ 
poration files an application setting forth all the true 
facts the Commission will accept it. The majority thus 
indicate that even though the nature of the applicant has 
changed to such an extent that Beach cannot under any 
circumstances get a grant, nevertheless, it has not changed 
to such an extent as to bar the introduction into the pro¬ 
ceedings of the Pilot Broadcasting Corporation. However, 
in view of the basic changes in the character of the licensee 
of WTNB, I think it is clear that Pilot Broadcasting Cor¬ 
poration is a new party and that it can only be admitted 
to these proceedings on the basis of its being a new party. 

I do not believe that at this stage of a comparative pro¬ 
ceeding a new party may be admitted on a comparative 
basis with those already in the proceeding. The Commis¬ 
sion’s rules make it very clear that the Commission cannot 
admit applicants who are strangers to the proceedings at 
this time. Sec. 1.387 (b) (3) of the Buies expressly prevents 
new applicants from receiving comparative consideration 
with those who participated in the first hearing. This 
section provides: 

“. . . Any person filing an application that is mutually 
exclusive with another application or applications al¬ 
ready designated for hearing will be consolidated for 
hearing with such other application or applications 
only if the application in question is filed at least 20 
days before the date on which the hearing on the prior 
application or applicaitons is scheduled. ... If the 
application is filed after the 20 day period, it will be 
dismissed without prejudice and will be eligible for 
refiling only after a decision is rendered by the Com¬ 
mission with respect to the application or applications 
designated for hearing or such applications are with¬ 
drawn or dismissed.” 

Under this Rule, new parties such as Pilot may not be ad¬ 
mitted to the proceedings once the hearing involved has 
started. 

It is not quite clear what effect the majority has afforded 
this Rule; for they do not mention it at all. The Rule, 
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however, has in the past been the subject of extensive con¬ 
sideration by the Commission in a similar case, the Van 
Curler decision cited by the Majority. Van Curler was 
a case in which the Commission held a hearing on an applica¬ 
tion for facilities which were then involved in litigation to 
determine whether the existing licensee’s application for 
renewal had been properly denied. Subsequently, the Com¬ 
mission’s action in refusing to renew was affirmed by the 
Supreme Court of the United States, Federal Communica¬ 
tions Commission v. WOKO, Inc., 329 U. S. 223. Van Curler 
then requested immediate consideration of its application. 
The Commission, however, refused to consider the ap¬ 
plication at once and instead announced that it would permit 
additional applicants to file for the facilities in question. In 
doing so, in its first opinion, it expressly held that it was not 
bound by Section 1.387(b)(3) of the Rules and Regulations 
on the grounds that, despite the clear wording of the 
218 Rule, it was not intended to deal with situations of the 
type presented there. However, upon Van Curler’s 
petition for further consideration, the Commission changed 
its view as to why Section 1.387(b)(3) was inapplicable. 
In this later opinion the Commission indicated that the 
reason Section 1.387(b)(3) was not being adhered to was 
that such adherence would amount to affording this section 
retroactive effect. The implication was clearly present, 
however, that where the retroactivity question was not in¬ 
volved, the Commission would give universal effect to the 
rule. 3 R.R. 946. 

I am of the opinion that where by virtue of unequivocal 
rules, additional applicants are barred from a proceeding 
already started, the Commission must give full effect to 
the rules. The majority apparently believe they have un¬ 
limited discretion to decide what parties they will choose 
to consider in connection with its licensing functions. Such 
a position, I believe, is clearly contrary to the basic spirit 
and policy of the Administrative Procedure Act. But more 
important, I think it should be clear that the discretion 
of the Commission in such matters is expressly limited by 
its own Rules. Where the Commission has by rule adopted 
specific procedures which prevent the extent of flexibility 
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permitted by Pottsville, it is required to adhere to these 
rules. For example, if the Pottsville case were to occur 
today, Section 1.387(b)(3) of the Rules would prevent new 
applicants from receiving comparative consideration with 
the Pottsville Broadcasting Company. For that reason I 
believe the Commission could not today upon the facts of 
the Pottsville case properly reach the result arrived at by 
the Commission in that case. Likewise, where the Commis¬ 
sion has by rule prescribed the manner in which amend¬ 
ments will be permitted, it cannot properly deviate from 
that rule. However, where there are no rules to bind the 
Commission to any specific procedure, I believe the Potts¬ 
ville decision permitting significant changes in the facts to 
be considered should be followed. See, for example, my 
dissenting opinion in Scripps-Hoivard Radio, Inc. (WCPO), 
Docket 6971, proposed decision adopted October 7, 1949. 

The majority here apparently feel they may disregard 
Section 1.387(b)(3) for purposes of allowing Pilot to enter 
the proceedings. They base their action on what they term 
the sui generis nature of the situation presented here. In 
support of their claimed unlimited discretion they cite Yam, 
Curler and Pottsville. But neither of these cases support 
the proposition that upon a reversal and remand the powers 
of the Commission are without bound. A judicial reversal 
does not enhance the powers of the Commission, nor does 
it afford authority to make ad hoc determinations in dis¬ 
regard of the rules. The Commission may not properly 
give partial effect to Section 1.387(b)(3) by not allowing 
persons other than Pilot to enter the proceedings 3 at the 
same time as it disregards it to let Pilot in. To do so permits 
Beach to use the rule as a sword to bring into the proceed¬ 
ing his successor in interest and at the same time as a 
shield against new competitive applicants. Such action, I 
believe, is clearly contrary to the basic spirit and policy of 
the Administrative Procedure Act which attempts to place 
boundaries on the procedural actions taken by administra- 


8 For example, in the Van Curler case the Commission expressly 
gave all persons an opportunity to file applications for the facilities 
in question. 
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tive bodies. Where the Commission has expressly limited 
itself by its own rules, I think it should be clear that the 
discretion of the Commission is also limited by the terms 
of these rules. To take action inconsistent with the Rules 
under such circumstances, is not only poor policy but in my 
mind constitutes action beyond the legal power of the Com¬ 
mission. 

219 The majority’s action here is another example of 
how lightly the Commission treats its own rules. All 
too often, the Commission has had an attitude towards its 
rules which place them in the same category as press re¬ 
leases. But in the first Networks case, the Supreme Court 
expressly rejected the Commission contention that its rules 
have no more binding effect than informal statements of pol¬ 
icy issued in the form of press releases. Justice Stone in 
rejecting this contention made clear that Commission rules 
“until amended, are controlling alike upon the Commission 
and all others whose rights may be affected by the Commis¬ 
sion’s execution of them.” Columbia Broadcasting Com¬ 
pany v. United States, 316 U. S. 407, 433. Accordingly, 
where the Commission has by rule prescribed the circum¬ 
stances under which comparative consideration will be 
afforded competing applicants, it is required to abide by 
these rules. Certainly having become aware of the problem 
in Van Curler, it has had ample opportunity to amend the 
rule to enable it to make a disposition such as is ordered 
in this case. 

The majority argue that this disposition serves the ends of 
justice since it was the Commission itself who gave Beach 
a sense of false security by not requiring an amendment 
before the first decision. But under the Commission’s 
theory of this case it is not the failure to amend which now 
disqualifies Beach. It is rather his own action in changing 
the character of the licensee of WTNB during the pendency 
of the litigation on the original grant. This action is his 
alone and must be considered to have been taken at his 
own risk. I do not believe the ends of justice, under these 
circumstances, is served by requiring Johnston to go through 
a whole new hearing with a new applicant. 
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Since new parties may not receive comparative con¬ 
sideration with the existing parties and since I believe Pilot 
Broadcasting Corporation is a new party, I do not believe 
that Pilot Broadcasting Corporation may at this time 
file an application which is entitled to comparative con¬ 
sideration in this proceeding. Further, I belive there is no 
requirement in law either under the Communications Act 
or in the judicial decisions interpreting the Act which 
requires the Commission to afford comparative considera¬ 
tion to Pilot under the circumstances of this case. Accord¬ 
ingly, I believe that the Commission’s rules are binding 
upon it and that, therefore, any further proceedings in this 
case should be strictly limited to Johnston and to Beach in 
so far as he is still a party. Since for the reasons set out 
in Point II above I do not believe that Beach may at this 
time correct his defective application, the only remaining 
applicant before the Commission is the Johnston Broad¬ 
casting Company. Since the Commission previously found 
Johnston Broadcasting Company to be qualified as an ap¬ 
plicant and since there is no indication or allegation that 
it has become disqualified, I believe the Commission should 
forthright make a grant to Johnston. 
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Jurisdictional Statement 

This appeal is from a final decision of the Commission 
refusing to grant Appellant a construction permit. The 
jurisdiction of this Court is based upon (a) Title 47 U.S.C.A. 
Section 402 (Federal Communications Act of 1934, 
amended), and (b) its inherent appellate jurisdiction to con¬ 
trol the subsequent actions and determinations of the Com¬ 
mission in accord with the mandate. 
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Statement of the Case 

This is the second appeal to this Court on the same appli¬ 
cation of Appellant, Johnston Broadcasting Company. 1 
The initial proceedings arose upon an application filed with 
the Commission by Johnston on June 28, 1946 for a new 
A.M. broadcast station at Birmingham, Alabama, to oper¬ 
ate on 850 kilocycles. In October 1946 Thomas N. Beach 2 
applied for the same facilities. A comparative hearing was 
was held between Johnston and Beach in February and 
March 194^.7 Johnston objected formally to Beach’s pur¬ 
ported application on the ground that it was not under oath 
as required by statute. On December 11,1947 the Commis¬ 
sion with four Commissioners supporting and two dissent¬ 
ing, granted the application of Beach. On May 19, 1948, 
Johnston filed an appeal with this court (J. App. 1-6). 3 On 
October 21, 1948, the Commission approved an assignment 
of license WTNB from Beach to a partnership of Beach and 
one Roy Hofheinz, at the same time approving the assign¬ 
ment of the construction permit to this partnership (J. App. 
13-14). On December 21, 1948, the Commission approved 
another assignment of the license of WTNB from the part¬ 
nership to the Pilot Broadcasting Corporation , 4 the Com¬ 
mission also including in the assignment the construction 
permit for the modification of WTNB. (J. App. 14-17). On 
May 4, 1949 this Court reversed the decision of the Com¬ 
mission awarding the construction permit to Beach, and 
remanded the matter to the Commission for further pro¬ 
ceedings consistent with the opinion of the Court 175 F. 


1 Hereinafter referred to as “Johnston.” 

- Hereinafter referred to as “Beach.” 

3 J. App. = Joint Appendix; A. App. = Appellant's Appendix. 

4 Hereinafter referred to as “Pilot.” 
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2d) 351. On May 16,1949 Beach filed a petition for leave to 
amend his application nunc pro tunc and for final grant 
(J. App. 18-19), and on May 26, Johnston pursuant to the 
decision of this Court filed a motion with the Commission 
requesting a grant of its application, and opposed the 
petition of Beach to amend his application and for final 
grant to him (J. App. 29-38). Oral argument was held be¬ 
fore the Commission in September, 1949 (J. App. 38). On 
January 27, 1950, the Commission denied the application 
of both Beach and Johnston, accepted the amendment of 
Beach, and authorized Pilot to file an amendment showing 
that it was now the real applicant, at the same time order¬ 
ing the matter set for a comparative hearing between John¬ 
ston and Pilot upon the filing of the amendment by Pilot 
(J. App. 40-62). On February 13, 1950, Johnston filed an 
appeal with this Court from the final decision of the Com¬ 
mission of January 27, 1950 (J. App. 1-7). On February 
23, 1950, Pilot pursuant to the order of the Commission of 
January 27, 1950, filed the amendment to change the appli¬ 
cant’s name from Thomas N. Beach to the Pilot Broadcast¬ 
ing Corporation, which petition was granted on March 10, 
1950 (A. App. 23). On May 23, 1950, the Commission 
scheduled a comparative hearing between Johnston and 
Pilot for June 22, 1950 (A. App. 23). Thereafter, ad in¬ 
terim a motion to dismiss the appeal was filed by the Com¬ 
mission and intervenors Beach and Pilot. This Court de¬ 
nied such motions on June 13, 1950, and subsequently on 
June 21, 1950, pursuant to a motion of Johnston filed May 
26, 1950, stayed the scheduled hearing before the Commis¬ 
sion pending final disposition by this Court of the Appeal. 
The Commission on June 20th also stayed the hearing until 
September 11, 1950, pursuant to joint motion of Johnston 
and Pilot of June 16,1950. 
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Commission Buies Involved 

§ 1.361. Defective applications . (a) Applications 
which are defective with respect to completeness of an¬ 
swers to required questions, execution or other matters 
of a purely formal character will not be received for 
filing by the Commission, unless the Commission shall 
otherwise direct, and will be returned to the applicant 
with a brief statement as to the omissions. 

§ 1.365. Amendments of applications, (a) Any appli¬ 
cation may be amended as a matter of right prior to the 
designation of such application for hearing merely by 
filing the appropriate number of copies of the amend¬ 
ments in question duly executed. Requests to amend 
an application after it has been designated for hear¬ 
ing will be considered only upon written petition prop¬ 
erly served upon the parties of record and will be 
granted only for good cause shown. • • * A peti¬ 
tion to amend an application will not be accepted (other 
than an amendment which is merely corrective in na¬ 
ture such as the removal of a named person because 
of death) if it is filed after public notice has been given 
of the issuance of a proposed decision with respect to 
such application, or of a recommended or an initial de¬ 
cision, as the case may be, where no proposed decision 
is to be issued. 

§ 1.387(b). The Commission will on its own motion 
name as Parties to the hearing: 

• * * (3) Any person who, prior to the time 

the application in question was designated for hear¬ 
ing, had filed with the Commission a mutually ex¬ 
clusive application. Any person filing an application 
that is mutually exclusive with another application or 
applications already designated for hearing will be con¬ 
solidated for hearing with such other application or 
applications only if the application in question is filed 
at least 20 days before the date on which the hearing on 
the prior application or applications is scheduled. If 
the scheduled date is changed, the date last set shall 
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govern in determining the timeliness of an application 
for purposes of this paragraph. If the application is 
filed after the 20-day period, it will be dismissed with¬ 
out prejudice and will be eligible for refiling only after 
a decision is rendered by the Commission with respect 
to the application or applications designated for hear¬ 
ing or such applications are withdrawn or dismissed. 

Statement of Points 

l. THE COMMISSION UNLAWFULLY CONCLUDED THAT A 
NUNC PRO TUNC AMENDMENT OF BEACH PURPORTING TO 
CURE AN UNVERIFIED APPLICATION COULD BE ACCEPTED 
AFTER A HEARING AND AN APPEAL TO THIS COURT WHEN 
BEACH WAS NO LONGER A PARTY TO THE PROCEEDINGS, 
HAVING DISPOSED OF HIS FACILITIES WITH THE AP¬ 
PROVAL OF THE COMMISSION AND THAT PILOT, A COM¬ 
PLETE STRANGER TO THE RECORD, COULD BE SUBSTITUTED 
IN PLACE THEREOF. 

IL THE COMMISSION WAS IN ERROR IN REFUSING TO 
GRANT JOHNSTON THE CONSTRUCTION PERMIT AND IN AC¬ 
CEPTING THE AMENDMENT OF BEACH NUNC PRO TUNC, TO’ 
CURE AN UNVERIFIED APPLICATION WHICH WAS JURISDIC¬ 
TIONAL AND NOT CORRECTIVE. 

m. CERTAIN COMMISSION ORDERS PROHIBIT ANY CON¬ 
SIDERATION OF BEACH'S APPLICATION OR THAT OF PILOT 
REGARDLESS OF THE BEACH AMENDMENT AND THE AC¬ 
CEPTANCE BY THE COMMISSION OF SUCH WAS UNLAWFUL 
AND SERIOUSLY PREJUDICIAL TO JOHNSTON. 

Summary of Argument 

1. In 1948 Johnston noted an appeal to this Court from 
a decision of the Commission awarding a construction per¬ 
mit to Beach. The appeal was based upon the contention, 
inter alia, that the Commission did not have power to act 
upon the application of Beach because he had sworn to it 
before the technical portions were completed and made a 
part thereof, and that therefore the purported application 
was defective. This Court agreed with this contention and 
reversed the decision of the Commission remanding the 
case (175 F. (2d) 351). The Commission then denied peti- 
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tions of both Johnston and Beach for final grant (J. App. 
40-62) as after the appeal was taken, and before decision it 
had permitted Beach to assign his facilities to a partner¬ 
ship, and then subsequently permitted the partnership to 
transfer the facilities to Pilot Broadcasting Corp. (^/VPP- 
13-17). The Commission, however, permitted Beach to 
amend his application nunc pro tunc (J. App. 48), and author¬ 
ized Pilot to file an amendment showing that it was the real 
applicant (J. App. 48). The Pilot application was then filed 
and accepted by the Commission (A. App. 23). Johnston now 
contends that the Commission acted unlawfully in accept¬ 
ing the amendment of Beach, when it had found that he was 
no longer a party to the proceedings, having disposed of 
his facilities with the approval of the Commission, and that 
Pilot a complete stranger to the record can not be substi¬ 
tuted in place thereof. 

2. After the remand of the case to the Commission by this 
Court the Commission was in error in refusing to grant 
the permit to Johnston and in accepting the amendment of 
Beach—which purported to cure an unverified application, 
which the Commission had no power to do. The gist of the 
opinion of this Court is that the Commission upon remand 
should award the facilities to Johnston after the completion 
of administrative determinations, and the Commission in 
not doing so, failed to follow the mandate of this Court. 

3. Whether the purported application of Beach was 
merely defective, as contended by the Commission, or in¬ 
valid as the Court held, the Commission had no lawful right 
to consider the Beach application or the purported appli¬ 
cation of one of his successors in interest, because of the 
effect of certain freeze orders of the Commission of August 
16, 1946, January 8, 1947, and January 24, 1947. (App. 
Reply Brief # 9866). These orders established a process- 
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ing priority, and the Beach application being invalid or 
defective, Johnston’s priority right should have vested. 

ARGUMENT 


Point I 

THE COMMISSION UNLAWFULLY CONCLUDED THAT A 
NUNC PRO TUNC AMENDMENT OF BEACH PURPORTING TO 
CURE AN UNVERIFIED APPLICATION COULD BE ACCEPTED 
AFTER A HEARING AND AN APPEAL TO THIS COURT WHEN 
BEACH WAS NO LONGER A PARTY TO THE PROCEEDINGS, 
HAVING DISPOSED OF HIS FACILITIES WITH THE AP¬ 
PROVAL OF THE COMMISSION AND THAT PILOT, A COM¬ 
PLETE STRANGER TO THE RECORD, COULD BE SUBSTITUTED 
IN PLACE THEREOF. 

Johnston, in support of this contention, respectfully re¬ 
fers the Court to the dissenting opinion of Commissioner 
Jones. (J. App. 51-62). Commissioner Jones has with 
great clarity and persuasiveness set forth fully the argu¬ 
ments of Johnston and, to avoid unnecessary duplication, 
Johnston hereby incorporates this portion of that opinion 
in support of its contention. 


Point II 

THE COMMISSION WAS IN ERROR IN REFUSING TO GRANT 
JOHNSTON THE CONSTRUCTION PERMIT AND IN ACCEPT¬ 
ING THE AMENDMENT OF BEACH NUNC PRO TUNC, TO CURE 
AN UNVERIFIED APPLICATION WHICH WAS JURISDIC¬ 
TIONAL AND NOT CORRECTIVE. 

This Court held upon review of the Commission’s original 
decision that the Commission did not have power to act upon 
the purported application of Beach because he had sworn 
to it before the technical engineering portions were com¬ 
pleted, and made a part thereof. Beach was then permitted 
by the Commission, to amend his purported application by 
supplying a verification (J. App. 48), wherein he swore to 
the truth of the facts in the application as of a date follow- 
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ing the completion and verification by his own engineer of 
the engineering portions of the application. 

Appellant contends in accord with the dissenting opinion 
of Commissioner Jones, that the rules and regulations of the 
Commission were not before this Court when this case came 
before it for review, but that whether or not this viewpoint 
is sustained, the Commission unlawfully accepted the 
amendment of Beach to amend his application nunc pro 
tunc. 

Appellant will present both arguments to the court (a), 
the general principle without reference to specific rules and 
(b) the Rules of the Commission as they affect amendments. 

(a) Rule As to Amendments 

The general rule is that “liberality in allowing amend¬ 
ments in pleadings is greatest in the early stages of a law 
suit, decreases as it progresses, and changes at times to 
a strictness amounting to a prohibition, after the matters 
litigated have received the normally final sanction of an 
adjudication of a trial court affirmed on appeal by the court 
of last resort.” Am. Jur. Pleading, Sec. 296. 

The basic reason for denying leave to amend is either 
lack of power, or prejudice and unfairness to the other 
party. Conversely, amendments should be allowed in the 
interest of justice. Clearly, there would be no justice in 
permitting Beach to amend at this late date. After issues 
have been framed by pleadings, and a final decision on the 
merits made by a trial court (Commission) reviewed by 
an Appellate Court, an amendment would prejudice the 
other party because the matter would necessarily have to 
be relitigated again, when the fault was that of the party 
seeking the amendment. If such an amendment be permit¬ 
ted, it would mean that at no time after judgment would 
the matter ever be terminated. After judgment, a new cause 
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of action could be asserted—a new theory of the case could 
be advanced—the statute of limitations in normal cases 
would never run, and the adverse party would never cease 
being put on the defensive by the party seeking an amend¬ 
ment. Where there is good reason as here, amendments 
must be prohibited at some time—just as a case once de¬ 
cided cannot be relitigated because of the doctrine of res 
adjudicata. 

At every stage of the proceedings in this matter the juris¬ 
dictional defect in question here was made a matter of rec¬ 
ord.* Beach, however, refused to amend and relied upon 
his own opinion of the legality of his application. Then, 
two and one-half years later, Beach sought to amend his ap¬ 
plication on the ground that he was misled by the opinion 
of the Commission. This is equivalent to an assertion that 
a reversal by an appellate court should not prejudice the 
successful party below. This seems patently absurd. 

Where prejudice results, there should be no amendment 
permitted. Indeed, laches alone have been held to be prej¬ 
udice. Even under the Federal rules, laches preclude 
amendments before trial. Leave to amend was denied where 
the defendant had knowledge of all facts for many months. 
Hessian Hills Cory. v. Union Central Life Ins. Co., 1 FED 
743. Where action had been long pending, a counterclaim 
was denied because of laches and good faith. Kuris v. Povl- 


• The circumstances surrounding the execution of the purported applies 
tion by Beach must be distinguished from a case where the engineering 
report was sworn to by the engineer after the date of the verification of 
an application form, but where the “facts” of the engineering report was 
within the knowledge of the applicant when he verified the application. 
The actual date of the verification of the engineering report is imma¬ 
terial, if the data is within the knowledge of the applicant when he veri¬ 
fies his application. Here, the earliest date on which Johnston could 
prove to the Commission, that the purported appplication of Beach was 
fatally defective was at the hearing in February 1947, when the evidence 
showed (and the Commission so found) that Beach could not have had 
knowledge of the engineering report, because it was not then in existence. 



try Co., Inc., 2 FRD 361. Long delay likewise has precluded 
amendment. Frank Adam Electric Co. v. Westinghouse 
Electric and Mfg. Co., 146 Fed. (2d) 165. Here the amend¬ 
ment permitted was long after trial and appellate review, 
and after the substantial defect had been clearly called to 
the attention of the Commission and to Beach as a matter of 
record, almost three years before. 

(b) Relation Back op Amendments 

As to the general characteristics of amendments, it is the 
general rule of law that amendments when permitted, relate 
back to the date of the original pleading. Beach here sought 
to have his application amended by the substitution of a 
valid verification and have it date back to the original filing 
date of his application. But it is also a general rule that 
amendments which state a new claim for relief do not relate 
back. Hammond-Knowlton v. XJ. 8., 121 F. (2d) 192. Cert, 
denied. (1941). The question of whether an amendment 
introduces a new cause of action (which could be barred by 
the statute of limitations) depends upon whether the change 
is one of form or substance. Garment Workers Union v. 
Donnelly, 121F. (2d) 561; Hardesty v. Martin Eberbach Co., 
294 F. 5. Beach, as the Court of Appeals concluded, did not 
have a valid application before the Commission. Since a 
new cause of action set up by way of amendment does not 
date back, a fortiori, for the first time when a cause of action 
is pleaded, i.e. a valid application, the purported application 
being a nullity, it likewise cannot relate back to the date of 
the invalid application. The case is exactly simlar to where 
a complaint is sought to be amended to embrace a cause of 
action arising since suit has begun. This has been pro¬ 
hibited. Freeport Texas Co. v. Bowers, 77 F. (2d) 288. The 
matter is furthermore similar to an attempt to strike out the 
entire substance of a declaration which did not present a 
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case within the jurisdiction of the Court, and to insert a 
different cause of action, though relating to the same subject 
matter. The latter attempt was denied by this Court on the 
ground that it was not properly an amendment but was in 
effect a new action and not allowable. Ex parte Mansfield, 

11 App. D.C. 558. The language of this opinion is extremely 
pertinent: 

“But the question here is, whether there was any 
power in the court below, under and by virtue of the 
mandate sent to it from this court, to allow such an ' 
amendment to be made as was made by the plaintiffs? 
The case had been fully decided by this court, leaving 
nothing to be done but the formal disposition of the 
cause in the court below in accordance with the decision 
of this court, and in no manner inconsistent therewith. 
When the court was held to be without jurisdiction to 
proceed in the cause, there was nothing left to be done 
but either to non pros, the action, or to enter it dis¬ 
missed; and that was the disposition of the cause con¬ 
templated by this court, and not that there should be a 
new case made by the filing of new pleadings. If that 
had been intended, it would have been so declared. It 
seems to have been the effort and purpose of the plain¬ 
tiffs, upon the sending down of the mandate, to open 
anew the case, by a new declaration, introducing a new 
cause of action, and requiring a new defense to be made 
by the defendant. This the plaintiffs can not be allowed 
to do. As said by the Supreme Court, in the case of 
Stewart v. Salamon, 97 U. S. 361, 362, * The rights of 
the parties in the subject-matter of the particular suit 
were finally determined upon the original appeal, and all 
that remained for the circuit court to do was to enter a 
decree or judgment in accordance with our instructions, 
and to carry it into effect. ’ The law upon this subject is 
too well settled to admit of any question. When a case 
has been taken to an appellate court, and upon review a 
definitive conclusion has been reached as to the disposi¬ 
tion of the case, the court below, upon mandate sent to it, 
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with power to proceed only as directed by the appellate 
court, and with a view of carrying into execution the 
mandate and judgment of that court, has no power, in 
the absence of express provision of statute, to reshape 
the case, and by introduction of new matter or a 
new cause of action and new pleadings, to avoid the op¬ 
eration and effect of the decision and judgment of the 
appellate court in the particular case.” 

It is submitted that Beach had no lawful right to have his 
amendment granted so as to have it date back and thus have 
him placed in the same situation as he would have been had 
the application been valid initially. 

(c) The Opinion of thp Court of Appeals is in Conformity 
with the Above Contentions 

This court held that in State Courts a statutory require¬ 
ment for verification is not jurisdictional, but can be waived 
or cured by amendment. In divorce cases the requirement 
of verification is jurisdictional this Court stated, but that 
such a failure could be cured by amendment before trial. 
The Court then concluded that the rule appeared to be that 
a court cannot act upon an unverified pleading when a 
statute requires verification, but “that an initial failure to 
verify can be cured by later verification. ’ ’ And further that 
“this supplies the answer to the problem at bar.” In the 
light of the above precedents it is clear that the Court could 
only mean that the initial failure to verify could be cured by 
later verification before trial. Moreover the Court is mani¬ 
festly attaching the concept of jurisdiction to an unverified 
application here, when it stated that—“The Commission 
had no power to act upon an unverified application.” Lack 
of power to act is the essence of jurisdiction. To hold to a 
contrary view would mean that there would be no limit 
whatsoever to the power or discretion to permit amendments 
by the Commission. Moreover, if Beach is permitted to 
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amend, Johnston likewise should be permitted to amend; 
and Johnston is in a stronger position in this respect than 
Beach because he always had a valid application on file. 
Under the cases cited it is submitted that this Court did not, 
and could not have possibly intended to say that such a pur¬ 
ported application on which the Commission had no power 
to act, could be amended so as to have it relate back to the 
initial date. 

Patently in the opinion is the implication that the Com¬ 
mission shall make the grant to Johnston after the comple¬ 
tion of administrative determinations. If not implied, why 
would the Court have stated that “We will not undertake to 
direct the issuance of a permit to Johnston”? In every case 
before a court for review the court in the event of reversal 
must remand the case to the Commission to carry out the 
judgment of the Appellate Court. Communications Act of 
1934, as amended, 47 U. S. C. A. 402(e). This was done here. 
The extent of the holding of the Court is simply—that Beach 
had no valid application on file, the Commission had no 
power to act thereon, the Commission could not waive the 
defect of substance, Johnston could not and did not waive it, 
and that after hearing, the application cannot be amended so 
as to antedate it. Furthermore the Court stated imme¬ 
diately following the sentence to the effect—that it would not 
undertake to direct the issuance of a grant to Johnston— 
that “The better procedure is to let the Commission com¬ 
plete its administrative determinations.’* Read together 
this it is submitted, clearly implies that it would be more 
appropriate for the Commission to complete the case than 
for the Court directly to order a grant to Johnston. 

Moreover, the added statement of the Court that the dis¬ 
cussion of the merits of the case “will be material in further 
proceedings before the Commission” seems to confirm this 
intention. The elaborate dictum of the Court respecting 
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“the interplay of administrative and judicial functions in 
comparative consideration’* and those respecting ex parte 
considerations are distinguished and therefore the Court’s 
statements are entirely pertinent and material with respect 
to the standards to be met by the Commission in granting the 
non-comparative application of Johnston. Indeed it is a 
reasonable construction that this comment of the Court is 
directed solely to future cases before the Commission being 
confirmed by a further statement that these basic questions 
recur in many cases, and followed by a specific remand by 
the Court. 

However, if the viewpoint is adopted that the rules and 
regulations were not before the Court as Commissioner 
Jones stated, the whole discussion of this Court may be con¬ 
sidered dicta. Thus the opinion of this Court must turn then 
on whether there were rules of the Commission which would 
prevent the amendment being accepted. The pertinent por¬ 
tions of Commissioner Jones’ opinion are cited in support 
of this contention: 

“Although the Commission has the power as a matter of 
law to permit amendments of the type described above if 
there are no rules expressly prohibiting it, the specific ques¬ 
tion is presented whether in view of the facts of this case, 
upon a reversal and remand by the Court of Appeals, the 
Commission may under its Rules and Regulations accept 
Beach’s amendment which attempts to cure the defect of 
the improper verification of his application. As described by 
the majority, the relevant portion of the Commission’s Rules 
and Regulations, Section 1.365(a), provides that only cor¬ 
rective amendments may be accepted for consideration after 
a proposed decision has been issued. I agree with the ma¬ 
jority that the determination of whether an amendment is 
permitted ‘would obviously have to be made by the Commis¬ 
sion in the light of its own rules governing amendments and 
upon further consideration of the particular circumstances 
of the case. ’ The key to this determination is whether the 
amendment is corrective. It would seem clear in view of the 
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facts of this case, Beach’s amendment in its present form 
cannot be accepted and considered under this Rule. Whether 
an amendment is corrective in nature or substantial and non¬ 
corrective must depend on all the circumstances of each 
case. If the Commission is attempting to solve all the prob¬ 
lems here presented by a narrow “amendment concept”, 
then the proper interpretation of the Rule to insure consid¬ 
eration of the facts requires that an amendment be viewed 
in the light of all the facts surrounding it. Thus, though an 
amendment be procedural, it cannot be corrective if it 
is substantial and by that I mean if it affects the merits of 
a decision. 

“Accordingly, in addition to looking to the provisions of 
Section 1.365(a) it is necessary to also consider those facts 
which have transpired since the original decision granting 
the application of Beach. These facts, while simple, are of 
extreme importance and are^all known to the Commission by 
way of official notice. They are as follows: Thomas N. 
Beach, at the time of the original application involved in this 
case, was the licensee of Radio Station WTNB in Birming¬ 
ham, Alabama, which operated on 1490 kc, 250 watts unlim¬ 
ited time. The application in question was an application 
for construction permit and modification of license to change 
the frequency to 850 kc and to increase the power to 1 kw 
night 5 kw, L.S. On December 11,1947, this application was 
granted by the Commission in the decision which was subse¬ 
quently reversed by the Court of Appeals. On October 21, 
1948, the Commission approved the assignment of license of 
Station WTNB from Beach to a partnership composed of 
Beach and one Roy M. Hofheinz. At the same time the Com¬ 
mission approved the assignment to the partnership of the 
construction permit to modify the license of WTNB. In this 
partnership Beach retained a 51% interest and Hofheinz 
acquired a 49% interest. Two important facts are here to 
be noted: Hofheinz is a non-resident of Birmingham, prac¬ 
ticing law in Houston, Texas. Second, although Beach rep¬ 
resented to the Commission in the original proceedings that 
he would devote full time to the station, he gave as his per¬ 
sonal reason for the assignment that he could not devote 
such full time to the station. 
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“Thereafter on December 21, 1948, the Commission ap¬ 
proved an assignment of the license of Station WTNB from 
the partnership to the Pilot Broadcasting Corporation in 
which Beach retained 51% of the stock, Hofheinz 49% of the 
stock, and Beach’s brother, Henry F. Beach, became the 
holder of one share. The Commission’s action expressly 
stated that the assignment of the construction permit for 
the modification of the license of WTNB was included in the 
transfer. 

“Beach’s transfer of Station WTNB, the fact that he no 
longer gives full time to the operation of the station, and his 
admission into the corporation of a non-resident all are 
important facts which go to the very basis of the Commis¬ 
sion’s decision in which it chose Beach over Johnston. Un¬ 
der these circumstances, Beach’s amendment cannot be cor¬ 
rective since it is clearly substantial.” 

Johnston thus submits that Beach under no theory of 
law, nor under any construction of the mandate of this 
Court, could lawfully be permitted to amend his purported 
application. Johnston therefore should have been granted 
the permit—being the only eligible applicant. 

Point III 

CERTAIN COMMISSION ORDERS PROHIBIT ANY CONSID¬ 
ERATION OF BEACH’S APPLICATION OR THAT OF PILOT 
REGARDLESS OF THE BEACH AMENDMENT AND THE AC¬ 
CEPTANCE BY THE COMMISSION OF SUCH IS UNLAWFUL 
AND SERIOUSLY PREJUDICIAL TO JOHNSTON. 

This point was raised upon the first appeal in this matter 
but the Court apparently found no compelling reason to 
pass upon it. The Commission in its opinion and order of 
January 27th, 1950, gave slight consideration to this conten¬ 
tion of Johnston and therefore it seems important to restate 
in brief form this important argument. 

The Commission, on August 16,1946, established two pro¬ 
cessing lines for standard applications and then on January 
8, 1947, because of the delay in line No. 2 the Commission 
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stated that all applications filed after February 7, 1947, 
and before May 1,1947, would be frozen until after May 1, 
1947, to permit the Commission to act upon all applications 
filed on or before February 7, 1947. (12 Fed. Reg. 326.) 
(See appellants Rep. Brief in case #9866.) This order 
moreover stated that during the period of this temporary 
expediting procedure amendments to applications that 
“affect the engineering aspects of the application” would 
result in the application being placed in the temporary pend¬ 
ing files. On January 24, 1947, by order the Commission 
emphasized the policy of returning all applications incom¬ 
plete in any major aspect (see also F.C.C. Rule #1.361) 
and ordered that all such applications would be returned to 
the applicant. It was further stated that the policy of re¬ 
turning all defective applications would be “strictly ad¬ 
hered to” and that no such application “will be considered 
during the period February 7th to May 1st”. (12 Fed. 

Reg. 1002) (see Appellant’s Reply Brief in case #9866). 

On February 13, 1947, Johnston by a motion to strike 
brought to the attention of the Commission the defect in 
the application of Beach.* 

Thereafter at the hearing, Johnston proved that Beach 
had no valid application before the Commission and on 
March 21,1947, moved to strike the Beach application. Had 
the Commission granted the motion, the full effect of the 
temporary expediting orders would have become applicable 


• This motion to strike was based on the additional reason that the 
Beach application was not filed in good faith. In the opinion and order 
of the Commission of January 27, 1950, it is stated that the petition of 
Beach to amend notes “that Beach admittedly acted in good faith.” Sub¬ 
sequently the Commission, in its memorandum in support of motion to 
dismiss this appeal, states that “nor has there been any contention that 
Beach has not acted in good faith.” The Commission is utterly in error 
if its statement refers to all the proceedings before the Commission. On 
February 27, 1947, the Commission denied the motion of Johnston to 
strike the Beach application but permitted proof of the allegations to be 
offered at the public hearing. 
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and the Johnston application would have received priority 
as intended by the above orders. The priority right of 
Johnston has now vested and the Commission lawfully has 
no power to waive such rights at the expense of Johnston 
and to his prejudice and thus violate due process of law. 
In view of the Commission’s finding that both applicants 
were fully qualified (confirmed by the opinion of this Court 
that the Commission easily found both applicants qualified) 
the Commission would necessarily under its own order have 
had to grant the application of Johnston, there being no 
other application before it. 

Furthermore, even if the purported application of Beach 
was merely defective as the Commission contended, then the 
order of January 24, 1947, would prohibit the Commission 
from considering the purported application of Beach or 
Pilot after amendment on a comparative basis with John¬ 
ston. This order of January 24, 1947 stated that all defec¬ 
tive applications would be returned to the applicant and 
would not be considered within the freeze period. Now it 
is clear from subsequent proceedings that the Beach appli¬ 
cation was defective—when it was sworn to, and when it was 
filed with the Commission on October 2, 1946. It is sub¬ 
mitted that the Commission policy of returning defective 
applications must he adhered to in accord with the Commis¬ 
sion’s order because the Beach amendment purports to be 
effective as of a date which makes the freeze order of the 
Commission applicable. Thus on January 24, 1947, the 
defective and purported application of Beach was on file 
with the Commission; it was on file on February 7,1947 when 
the freeze order became effective. Since the application has 
now been permitted to be amended it is surely an admission 
that it was defective on a prior date and thus cannot in an 
amended form with Pilot being substituted, be considered 
on a comparative basis with that of Johnston. Otherwise 
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the effect of the Commission’s order is completely ignored 
and violated and Johnston will be the victim of prejudice 
(as more fully shown in Appellant’s Reply Brief in Case 
#9866), and of a substantial denial of justice. 

Conclusion 

It is respectfully submitted that the Commission wholly 
disregarded the mandate of this Court in failing to complete 
administrative details, and then to award the grant to John¬ 
ston. Furthermore, apart from this contention, the ad¬ 
ministrative substitution of Pilot for Beach and the 
withdrawal of Beach as a party to the proceeding clearly 
established the right of Johnston to the grant which the 
Commission has unlawfully denied. 

Respectfully submitted, 

Franklin K. Lane, 

Orville H. Walburn, 

822 Southern Bldg. y 
Washington 5, D. C., 
Attorneys for Appellant. 
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BEFORE THE FEDERAL COMMUNICATIONS 

COMMISSION 

Washington, D. C. 

Docket No. 7945. File No. B3-P-5016 
Docket No. 7946. File No. B3-P-5332 
In re Application of: 

Johnston Broadcasting Company, Birmingham, Alabama, 
Thomas N. Beach (WTNB), Birmingham, Alabama, 
For Construction Permits 

Amendment 

Thomas N. Beach, applicant in the above-entitled appli¬ 
cation, hereby amends the aforesaid application in the fol¬ 
lowing respect: 

After the verification of Thomas N. Beach on the last 
page of the application form, following the notarization 
qualification reading “My commission expires September 
17,1947,” add the following: 

‘ ‘ State of Alabama, 

County of Jefferson: 

Thomas N. Beach, being first duly sworn, upon oath 
deposes and says that he is the Thomas N. Beach who 
is the applicant in the foregoing application, and who 
previously signed and verified said application on Au¬ 
gust 24,1946; that subsequent to signing and swearing 
to the foregoing application on August 24,1946, he ex¬ 
amined the accompanying engineering report of A. D. 
Ring, consulting radio engineer, which was verified by 
A. D. Ring on October 2,1946; that all of the facts, cal¬ 
culations, exhibits and statements contained therein 
were and are true and correct to the best of his knowl¬ 
edge and information and he believes them to be, and 
then to have been, true and correct; that all of said 
facts, calculations, exhibits and statements are consid- 
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ered by him to be material representations, and a mate¬ 
rial part of the aforesaid application, now and as of 
the date of filing said application, and were incorpo¬ 
rated in said application in their entirety on October 
2,1946, as if set out in full in the application. 

Thomas N. Beach. 


Subscribed and sworn to before me this 13 day of May 
1949. 


J. W. Carpenter, 

Notary Public. 


My commission expires Apr. 28, 1952.” 
[seal.] 

Respectfully submitted, 


May 16th, 1949. 


By J. P. S. 

John P. Southmayd, 
Fisher, Duvall, Way- 
land & Southmayd, 

His Attorneys. 


Verification 


State of Alabama, 

County of Jefferson: 

Thomas N. Beach, being first duly sworn, on oath deposes 
and says that all of the statements made in the foregoing 
application, and in the foregoing amendment, are consid¬ 
ered material representations, and all the exhibits are a 
material part thereof, and are incorporated therein as if 
set out in full in the application. 

Thomas N. Beach. 


Subscribed and sworn to before me this 13 day of May, 
1949. 


J. W. Carpenter, 

Notary Public. 


My commission expires April 28, 1952. 
[seal.] 
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FCC 50-647 48959. 

BEFORE THE FEDERAL COMMUNICATIONS 

COMMISSION 

Washington 25, D. C. 

Docket No. 7945. File No. BP-5016 
Docket No. 7946. File No. BP-5332 

In re Applications of 

George Johnston & George Johnston, Jr., d/b as Johnston 
Broadcasting Company, Birmingham, Alabama 

Pilot Broadcasting Corporation (WTNB) Birmingham, 

Alabama 

For Construction Permits 
Ori>er 

At a session of the Federal Communications Commission, 
held at its offices in Washington, D. C. on the 18th day of 
May, 1950 ; 

The Commission having under consideration the above- 
entitled applications, both requesting construction permits 
to operate standard broadcasting stations on 850 kc, with 
power of 1 kw night, 5 kw local sunset, employing a direc¬ 
tional antenna for night use, unlimited time, at Birming¬ 
ham, Alabama; 

It Appearing, That the Commission by Memorandum 
Opinion and Order of January 26, 1950, released January 
27, 1950, granted the Pilot Broadcasting Corporation, suc¬ 
cessor in interest to Thomas N. Beach, permission to file 
an amendment with the Commission in the above-entitled 
proceedings within thirty days showing that the said corpo¬ 
ration is now the applicant for a construction permit to 
change facilities for the operation of Radio Station WTNB; 
and that if the said corporation should file such an amend¬ 
ment, its application for a construction permit would be set 
for a comparative hearing with the mutually exclusive appli¬ 
cation of Johnston Broadcasting Company; 


24 


It Further Appearing, That, pursuant to the authority 
contained in the aforementioned Memorandum Opinion and 
Order, on February 27,1950, the Pilot Broadcasting Corpo¬ 
ration petitioned to amend Docket No. 7946, File No. BP- 
5332 to change applicant’s name from Thomas N. Beach 
to that of the said corporation, which petition was granted 
and which amendment filed simultaneously therewith was 
accepted by Commission Order of March 10,1950; 

It Is Ordered, That, pursuant to Section 309(a) of the 
Communications Act of 1934, as amended, the proceeding 
involving the said applications of Johnston Broadcasting 
Company and Pilot Broadcasting Corporation, as successor 
to Thomas N. Beach, Is Hereby Designated for Further 
Hearing in a Consolidated Proceeding to commence at 10:00 
a.m. June 22,1950 in Washington, D. C. upon the issues set 
forth in the Commission’s Orders of November 7, 1946, 
designating the applications of Thomas N. Beach and John¬ 
ston Broadcasting Company for hearing in a consolidated 
proceeding and on the following additional issues : 

1. To determine the legal, technical, financial and 
other qualifications of the Pilot Broadcasting Corpo¬ 
ration, its officers, directors and stockholders to con¬ 
struct and operate Station WTNB as proposed. 

2. To determine on a comparative basis whether the 
public interest would best be served by a grant of the 
application of the Johnston Broadcasting Company or 
by a grant of the application of the Pilot Broadcasting 
Corporation. 

Federal Communications 
Commission, 

T. J. Slowie, 

Secretary. 

Seal: Federal Communications Commission. May 
23,1950. 


(9360) 





BRIEF AND APPENDIX FOR INTERVENORS 


UNITED STATES COURT OF APPEALS 

For the District of Columbia Circuit 


No. 10,532 


Johnston Broadcasting Company, Appellant , 

vs. 

Federal Communications Commission, Appellee , 
Thomas N. Beach, Intervenor , 

Pilot Broadcasting Corporation, Intervenor 


Appeal From the Federal Communications 

Commission 


7 fad States Court of Appeals 

For the 

District of Columbia Circuit 

FILED SEP 111950 



CLERK 


Roy Hofheinz, 

John Erle Stephen, 

Radio Plaza, 

Houston, Texas; 

John P. Southmayd, 

902 Warner Building. 
Washington, 4, D. C., 

Attorneys for Intervenors 


altma ixw mar co., houjton 








INDEX 


COUNTER STATEMENT OF THE CASE. 

STATUTE AND RULES INVOLVED . 

SUMMARY OF ARGUMENT. 

ARGUMENT . 

I. The Commission’s Approval Pendente Lite of 
Beach’s Incorporation and the Assignment of a 
Minority Interest in His Construction Permit Does 
Not Render Unlawful the Commission’s Conclu¬ 
sion That the Defect in Beach’s Application May 
Be Cured by Amendment Nunc Pro Time; Neither 
Is the Commission’s Subsequent Substitution of 
the Corporation as a Party Unlawful ... 

II. The Commission Correctly Accepted the Beach 
Amendment Nunc Pro Tunc to Cure the Defective 
Verification of His Application and Correctly De¬ 
nied the Motion of Johnston for Final Grant of 
Its Construction Permit . 

(a) Rule as to Amendments. 

(b) Relation Back of Amendments. 

(c) The Opinion of the Court of Appeals Affirms 
the Discretionary Power of the Commission 
to Allow Correction of the Defect in the Beach 
Application by Retroactive Amendment 

ill. The Commission’s “Freeze Orders” Have No Ap¬ 
plication to This Case so as to Give Johnston Any 
Preferential Rights. 

CONCLUSION.. 

INTERVENORS’ APPENDIX. 


PAGE 

1 

3 

5 

<5 


6 

23 

23 

28 

30 

35 

36 
39 













II 

TABLE OF CASES 

PAGE 

Activated Sludge, Inc., v. Sanitary Dist. of Chicago. 7 Cir. 

1929, 33 F. (2d) 452. 13 

Atlantic Coast Line R. R. v. Florida, 295 U.S. 301, 55 S. Ct. 

713, 79 L. Ed. 1451. 30 

Balboa Radio Corpn., 4 Pike & Fischer R. R. 1102. 34 

Bors v. Preston, 111 U.S. 252, 263, 4 S. Ct. 407, 28 L. Ed. 419 26 

Carson v. American Smelting & Refining Company, 9 Cir., 

11 F. (2d) 764, cert denied 273 U.S. 695, 47 S. Ct. 92, 71 

L. Ed. 844. 13 

City of Detroit v. Blanchfield, 6 Cir., 1926, 13 F. (2d) 13. 20 

Continental Insurance Co. v. Rhoads, 119 U.S. 237, 7 S. Ct. 

193, 30 L. Ed. 380 . 26 

Denny v. Pironi, 141 U.S. 121, 11 S. Ct. 966, 35 L. Ed. 657 26 

Doak v. Hamilton, Cir. 4, 1926, 15 F. (2d) 774. 14 

Dollar Steamship Lines v. Merz, 9 Cir., 68 F. (2d) 594 . 27 

Dryden v. Land Investment Co., C.C.A. La., 1942, 127 F. 

(2d) 586. 13 

Easton Publishing Company, 6 Pike & Fischer R. R. 368, 

374 . 34 

Everhart v. Huntsville Female College, 120 U.S. 366, 7 S. 

a. 555 30 L. Ed. 684 . 24 

Gaynor v. Metals Reserve Co., 8 Cir., 1948, 166 F. (2d) 1011, 

1015, cert, denied 338 U.S. 909, 70 S. Ct 345, 94 L. Ed. 256 20 

Geddes v. Anaconda Mining Co., 254 U.S. 593, 41 S. Ct. 209, 

65 L. Ed. 425. 13 

Goodman v. Niblack, 102 U.S. 556, 26 L. Ed. 229. 13 

Great Southern Fireproof Hotel Co. v. Jones, 177 U.S. 453. 

20 S. a. 692, 44 L. Ed. 842.. 27 

Griffin v. United States, 13 Ct. Cl. 257. 31 

Halsted v. Buster, 119 U.S. 343, 7 S. Ct. 231, 30 L. Ed. 420.. 25 

Hines v. Smith, 6 Cir., 270 F. 132. . 19 

Home v. George Hammond Co., 155 U.S. 393, 15 S. Ct. 167, 39 

L. Ed. 197. 26 

Illinois Surety Co. v. U. S., Use of Peeler. 240 U.S. 214, 36 

S. Ct. 321, 60 L. Ed. 609 . 27 

International Ladies Garment Workers Union v. Donnelly 

Garment Co., 121 F. (2d) 563. 27 

Interstate Refineries, Inc., v. Barry, 8 Cir., 7 F. (2d) 548.. 27 

Irving Trust Company v. American Silk Mills, 2 Cir., 1934, 72 

F. (2d) 288. 20 

Johnston Broadcasting Company v. Federal Communica¬ 
tions Commission. 175 F. (2d) 351 336 . 9.10,29 






















Ill 

PAGE 


Lacy-Potter Television Broadcasting Company, 4 Pike 

Fischer R. R. 893 . 21,22 

McComb v. Row River Lumber Company, 9 Cir., 1949, 177 

F. (2d) 129. 21 

Menard v. Goggan, 121 U.S. 253, 7 S. Ct. 874, 30 L. Ed. 197 26 

Mendez v. Bowie, 1 Cir., 1941 118 F. (2d) 435, cert, denied 

314 U.S. 639, 62 S. Ct. 76, 86 L. Ed. 513. 13 

Mexican Central Railway v. Duthie, 189 U.S. 76, 77. 78, 23 

S. a. 610, 47 L. Ed. 715. 25 

Missouri, Kansas, Texas Ry. Co. v. Wulf, 226 U.S. 570, 33 S. 

a. 135, 57 L. Ed. 355.. 27 

Mitchell v. Dowell, 105 U.S. 430, 26 L. Ed. 1142. 13 

Mutual Life Insurance Co. v. Hill, 193 U.S. 551, 24 S. Ct. 

538, 48 L. Ed. 788, 17 C. J. 3276(b), 5 C. J. S. 1969(b).. 24 

N. Y. Central & H. R. R. Co. v. Kinney, 260 U.S. 340, 43 

S. Ct. 122, 67 L. Ed. 294.. 27 

New York Evening Post v. Chaloner, 2 Cir., 265 F. 204, cert. 

dismissed 252 U.S. 591, 40 S. Ct. 398, 64 L. Ed. 731. 19 

Norton v. Larney, 266 U.S. 511, 45 S. Ct. 145, 69 L. Ed. 413 25 

Porter and Eversole, 4 FCC 680.17,18,19 

Pueblo de Taos v. Archuleta, 10 Cir., 1933, 64 F. (2d) 807.. 20 

Quaker City Cab Company v. Fixter, 6 Cir., 4 F. (2d) 327 20 

Robertson v. Cease, 97 U.S. 646, 24 L. Ed. 1057. 26 

Schulenberg v. Norton, 49 F. (2d) 579. 24 

Seaboard Airline Ry. v. Koennecke, 239 U.S. 352, 36 S. Ct. 

126, 60 L. Ed. 1006.. 27 

Seaboard Airline Ry. v. Renn, 241 U.S. 290, 36 S. Ct. 567, 60 

L. Ed. 1006 .. 27 

Steingut v. Guaranty Trust Co. of N. Y., D.C., N.Y. 1944, 58 
F. Supp. 623, aff’d 16 F. (2d) 571, cert, dismissed 332 U.S. 

753, 68 S. Ct. 105, 98 L. Ed. 384. 19 

Stepp v. McAdams, 9 Cir., 88 F. (2d) 925, 927. 21 

St. Louis, San Francisco and Texas Ry. Co. v. Smith, 243 

U.S. 630, 37 S. Ct. 477, 61 L. Ed. 938 . 27 

St. Pierre v. United States, 319 U.S. 40, 43 . 35 

Stuart v. City of Easton, et al., 156 U.S. 46, 15 S. Ct. 268, 39 

L. Ed. 341. 26 

Sumpter Lumber Co. v. Sound Timber Co., 9 Cir., 257 F. 

408,410 . 21 

Swayne & Hoyt, Ltd., v. United States, 300 U.S. 297, 57 S. 

a. 478, 81 L. Ed. 659 . 30 

Trailmobile v. Whirls, 331 U.S. 4048 . 35 

United States v. Heinszen & Co., 206 U.S. 370, 27 S. Ct. 742, 

51 L. Ed. 1098. 29,30 

United States v. Memphis Cotton Oil Co., 288 U.S. 63, 68, 53 

S. Ct. 278. 77 L. Ed. 619.. 26 




























IV 


PAGE 

United States Public Workers v. Mitchell, 330 U.S. 75-80 35 

United States v. Morgan, 307 U.S. 183, 59 S. Ct. 795, 83 L. 

Ed. 1211. 30 

United States v. Saunders Petroleum Co., Inc., D.C. Mo., 

1947, 7 F.R.D. 608. 19 

Wire Tie Machinery Co. v. Pacific Box Corp., 9 Cir., 102 F. 

(2d) 543, 545 (patent infringement suit). 21 

Yuri Yajima v. United States. 6 F.R.D. 260 31 

STATUTES: 

Federal Communications Act of 1934, as amended, 47 U.S.C.. 

Chapter 5. 

Sec. 308 (a). 3 

Sec. 319 (a). 4,12 

Sec. 319 (b) . 4 

RULES AND REGULATIONS: 

Rules of Civil Procedure for the United States District 

Courts, Rule 25 (c). 4,20 

Rules of Organization, Practice and Procedure, Federal Com¬ 
munications Commission, 

Sec. 1.365 (a). 4 

Sec. 1.701. 4 












UNITED STATES COURT DF APPEALS 

For the District of Columbia Circuit 


No. 10,532 


Johnston Broadcasting Company, Appellant, 

vs. 

Federal Communications Commission, Appellee, 
Thomas N. Beach, Intervenor, 

Pilot Broadcasting Corporation, Intervenor 


Appeal From the Federal Communications 

Commission 


Counter Statement of the Case 

Appellant’s statement of the case is substantially correct. 
It should be modified, however, in two respects. First, the 
following summary by Appellant is not a purely factual 
statement of the case, but is argumentative and misleading: 

"On May 16, 1949 Beach filed a petition for leave to 
amend his application nunc pro tunc and for final 
grant (J. App. 18-19), and on May 26, Johnston pur¬ 
suant to the decision of this Court filed a motion with 
the Commission requesting a grant of its application. 
* * * ” (App. Br. 3.) 


Insofar as the phrase "pursuant to the decision of this 
Court” seeks to imply that Johnston’s motion for grant was » 
authorized by any instruction or direction of the Court in 
its opinion in the first appeal, this statement is not a factual 
statement of the case at all, but is argumentative, and is 
furthermore erroneous. 

Appellant’s statement of the case, moreover, does not dis¬ 
close the facts concerning Appellant’s motion before this 
Court for an outright stay of hearing and its conflicting 
motion before the Commission for a postponement of the 
hearing date. The facts are that on May 23, 1950, the Com¬ 
mission scheduled a comparative hearing between Johnston 
and Pilot for June 22, 1950 (A. App. 23). On May 26, 
1950, Johnston filed with this Court a motion for stay of 
the scheduled hearing before the Commission until after 
final disposition of this appeal, on the grounds that to re¬ 
quire Appellant to participate in a hearing at all would cause 
Appellant "great trouble and expense and cause irreparable 
damage,” and that the right of the Commission to 
conduct a hearing was one of the questions raised by 
the pending appeal. Despite the pendency of this motion 
for stay before this Court, and the arguments there ad¬ 
vanced in support of it, Appellant on June 16, 1950, filed 
with the Commission a motion to postpone the hearing from 
June 22, 1950 for at least thirty days, on the ground that 
Appellant was attempting to negotiate some sort of settle¬ 
ment with Intervenors. The motion was prepared by Ap¬ 
pellant, and acquiesced in by Intervenors, but nowhere 
therein did Appellant allege as evidence of good faith with 
the Commission that its conflicting motion for stay of 
hearing then pending before this Court had been or would 
be withdrawn or dismissed. In reliance upon Appel¬ 
lant’s allegation that a postponement should be granted 
to enable the parties to effect a settlement, the Com- 
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mission on June 20, 1950 postponed the hearing un¬ 
til September 11, 1950. But on the following day, 
June 21, 1950, on the basis of Appellant’s allegations to the 
Court that Appellant would be irreparably injured by any 
hearing at all, this Court ordered a stay of the scheduled 
hearing until after disposition of the appeal. 

As stated in the respective notices of intervention, the 
interests, if not the legal identities, of Thomas N. Beach and 
Pilot Broadcasting Corporation are the same (J. App. 7-12). 
While Intervenors, therefore, have filed individual notices 
of intervention to comply with the effect of the Commis¬ 
sion’s Memorandum Opinion and Order of January 27, 1950, 
their position herein is identical and their argument is there¬ 
fore stated jointly in this brief. The notices of intervention, 
having been printed in the joint appendix, are not repro¬ 
duced in Intervenors’ Appendix herein (J. App. 7-12). 

Appellant did not include in its brief a "Statement of 
Questions Presented” in the appeal, since this requirement 
of the Rules of this Court was not effective until September 
1, 1950. Intervenors therefore are unable to respond in this 
particular. In replying to Appellant’s points, however, In¬ 
tervenors have attempted to summarize the questions pre¬ 
sented by each such point. 

Statutes and Rules Involved 

The relevant parts of the statutes and rules involved which 
are not included in Appellant’s brief are as follows: 

Communications Act of 1934, as amended, c. 652, 48 
Stat. 1064, May 20, 1937, as amended c. 229, 50 Stat. 189, 
47 U.S.C., Title 47, Chapter 5: 

Sec. 308(a) The Commission may grant licenses, 
renewal of licenses, and modification of licenses only 
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upon written application therefor received by it * * * 

(b) * * * Such application and/or such statement 

of fact shall be signed by the applicant and/or licensee 
under oath or affirmation. 

Sec. 319(a) No license shall be issued under the 
authority of the Act for the operation of any station 
the construction of which is begun or is continued 
after this Act takes effect, unless a permit for its con¬ 
struction has been granted by the Commission upon 
written application therefor * * * Such application 
shall be signed by the applicant under oath or affirma¬ 
tion. 

Sec. 319(b) * * * The rights under any such per¬ 

mit shall not be assigned or otherwise transferred to 

any person without the approval of the Commission. 
* * * 

Rules of Civil Procedure for the United States District 
Courts, 

Rule 25 (c) Transfer of Interest. In case of any 
transfer of interest, the action may be continued by 
or against the original party, unless the court upon 
motion directs the person to whom the interest is trans¬ 
ferred to be substituted in the action or joined with 
the original party. * * * 

Rules of Organization, Practice and Procedure, Federal 
Communications Commission: 

Sec. 1.365 (a) * * * A petition to amend an applica¬ 
tion will not be accepted (other than an amendment 
which is merely corrective in nature such as the re¬ 
moval of a named person because of death) if it is 
filed after public notice has been given of the issuance 
of a proposed decision * * * 

Sec. 1.701 * * * Any provision of the rules may 

be waived by the Commission, if good cause therefor 
exists. 
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Summary of Argument 


I. 

Although Beach’s application was defective in its verifi¬ 
cation, the Commission did have jurisdiction of the applica¬ 
tion. After reversal and remand by this Court of the de¬ 
cision granting the application, on the grounds that the 
grant could not be made final until the defect is cured, it 
was within the Commission’s discretion in the light of that 
opinion and the general authorities to allow Beach to file 
an amendment nunc pro tunc to correct the defective veri¬ 
fication. It was also within the Commission’s discretion on 
its own motion to designate Pilot Broadcasting Corporation, 
to which Beach’s permit was assigned pendente lite with the 
approval of the Commission, an indispensable party, and to 
order its substitution for Beach as the applicant. The cause 
of action represented by the construction permit was not 
abated by reason of that partial transfer pendente lite , nor 
was it changed in substance so as to have any effect on the 
merits of the case. 

II. 

Allowance by the Commission of amendment nunc pro 
tunc to correct the defective verification of Beach’s appli¬ 
cation is within the discretion of the Commission under gen¬ 
eral rule of law, and its discretion to do so was clearly stated 
by this Court. The Court’s opinion in that respect was not 
merely dictum, as alleged by Appellant. The Rules of the 
Commission do not prohibit the amendment, the amend¬ 
ment being merely corrective in nature and having no effect 
on the merits of the case. On the contrary, such amend¬ 
ments are specifically provided for in the Commission’s 
Rules. In any event, the Rules as to amendments could be 
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waived as necessary to permit such amendment, and should 
if necessary be so waived, in the light of the Court’s opinion 
and the equities of this case. 


III. 

The Commission’s “freeze orders” which gave priority of 
consideration to certain applications do not apply in this 
case so as to vest any preferential rights or priorities in 
Johnston because of Beach’s application having been defec¬ 
tive in verification. 

In providing for the postponement of certain applications, 
those orders applied only to applications involving "sub¬ 
stantial engineering changes,” which in no way are involved 
in this case. Neither was Beach’s application void because of 
its defective verification, so as to render its subsequent 
amendment, in effect, a new application under the meaning 
of the freeze orders. 


Argument 

I. 

The Commission’s approval pendente life of Beach’s 
incorporation and the assignment of a minority in¬ 
terest in his construction permit does not render un¬ 
lawful the Commission’s conclusion that the defect 
in Beach’s application may be cured by amendment 
nunc pro tunc; neither is the Commission’s subsequent 
substitution of the corporation as a party unlawful. 

In its Point I, Appellant actually states two distinct 
propositions. The first, that the Commission cannot allow 
Beach to cure the defect in verification of his application by 
amendment nunc pro tunc , because pending the appeal Beach 
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as an individual applicant has been succeeded by his cor¬ 
porate counterpart, Pilot Broadcasting Corporation. The 
second argument is that the Commission’s subsequent 
conclusion that Pilot should be substituted for Beach is un¬ 
lawful. In support of these contentions. Appellant states no 
separate arguments of its own, but refers the Court to the 
dissenting opinion of Commissioner Jones to the Commis¬ 
sion’s Memorandum Opinion of January 27, 1950 (J. App. 
51-62; App. Br. 7) 1 . Intervenors will consider the two argu¬ 
ments in order, as stated in that dissent. 

A. The first of these propositions Commissioner Jones 
reduces to an abstract proposition of logic: the Commission 
finds that Beach is no longer an individual applicant; ergo. 
Beach cannot amend. As stated by Commissioner Jones, 
“Beach, not being an applicant, cannot amend in his own 
behalf. And he could not amend for the corporate licensee 
in his own name, even if the corporation had a proper ap¬ 
plication pending” (J. App. 57). But this reasoning incor¬ 
rectly assumes that Beach could not be allowed to file a cor¬ 
rective amendment prior to the Commission’s determination 
that Pilot Broadcasting Corporation should be substituted 
for Beach. This is precisely what was done. 

It is admitted that the Commission had jurisdiction of 
the Beach application . 2 The Commission having juris¬ 
diction, the allowance of the Beach amendment and 

1 Commissioner Jones also dissented from the Commissi on*! Derision of December 4, 
1947 granting the application of Thomas N. Beach and denying the application of 
Johnston Broadcasting Company (No. 91 66, J. App. 2S<). 

a A fact which offers little comfort to the Appellant. Appellant argoca that the 
Commission did not have jurisdiction of Beach’s application (App. Br. 12). Yet, Ap¬ 
pellant purports to rdy upon the dissenting opinion of Commissioner Jones, who 
acknowledges that the Commission did have ju ri sdi ct ion of the Beach application 
(J. App. «). 
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the subsequent substitution of parties are essentially 
questions of procedure relating to the order of pro¬ 
ceedings. It is in this light that the Commission treated 
the questions before it. A review of the Commission’s Opin¬ 
ion discloses that the Commission first considered the ques¬ 
tion of the allowance of the amendment nunc pro tunc to 
cure the defect in the Beach application (as to which it 
determined, in the light of the Court’s opinion, that it did 
have jurisdiction), and then proceeded to a consideration of 
the effect of partial transfer pendente lite of Beach’s in¬ 
terest, concluding that it could not make a final grant to 
Beach as an individual applicant, but permitting substitution 
of his corporate counterpart. Pilot Broadcasting Corporation, 
(J. App. 44-45; 46-47). 

To the extent that these separate conclusions are stated in 
the same opinion, there might be some validity to the infer¬ 
ence that, viewed retroactively, the determination that Pilot 
must be substituted for Beach precludes any kind of action 
by Beach. But any such inference would have to ignore the 
actual order of Commission procedure as well as the essen¬ 
tial fact that it is solely by reason of the Commission’s de¬ 
termination of the necessity for substitution that Beach does 
not continue as the applicant . 3 

This, in fact, is the error in the dissenting opinion of 
Commissioner Jones. While Commissioner Jones may im¬ 
pliedly register some objection to the Commission’s order of 
procedure in accepting the Beach amendment and thereafter 
deciding that a substitution of parties must be effected before 
a grant can be made, he states no valid reason whatever for 
the proposition that the Commission cannot allow the cor¬ 
rective amendment. It is not Beach’s corrective amendment 
which effects the substitution of parties to which Commis- 

3 For certainly this result would not be the ordinary legal effect, per it, of a par¬ 
tial transfer pmimtt lift. Infrs p. 20. 
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sioner Jones objects. Such is not even the implied result of 
that amendment. 4 

The substitution of parties is solely and directly the result 
of the Commission’s determination that there must be a sub¬ 
stitution of parties, and the resultant amendment on behalf 
of the corporation, and in conformity with that requirement, 
to show Pilot as the applicant in name (J. App. 12). While 
this latter amendment was filed by Beach as chairman of the 
board, on behalf of the corporation, it is separate and dis¬ 
tinct from Beach’s prior amendment to cure the defective 
jurat of his original application. 

Yet it is apparent that Commissioner Jones has either con¬ 
fused the two amendments, or has erroneously considered 
the validity of Beach’s corrective amendment in terms of 
the results of the substitutionary amendment. For example. 
Commissioner Jones says, 

“There is a further cogent reason why Beach?s amend¬ 
ment should not be accepted; for the effect of the ma¬ 
jority’s acceptance of Beach’s amendment is to permit 
the entrance into the proceedings of a new party ” (J. 
App. 55, italics supplied.) 

• This statement is anomalous. The acceptance of Beach’s 
amendment has nothing whatever to do with the substitution 
by a subsequent amendment of Beach’s successor in interest. 
This statement embodies the prevailing fallacy of Commis- 

4 Beach’s amendment was filed on May Id, 1949 in the light of the Court’s opinion 
in the first appeal, Johnston Broadcasting Company v. Fedejlax Communications 
Commission, 17$ F. (2d) 3$1, and solely to core the defect in the verification of his 
original application (J. App. 18-20). The amendment of Pilot Broadcasting Corpora¬ 
tion to show itself as the applicant substituted for Thomas N. Beach was not filed 
until February 24, 19$0, and was filed solely in the light of the Commission's Order 
of January 27, 1950 to preser ve its rights thereunder, but in protest of the necessity 
of its being substituted as a party. The latter amendment was filed by Beach as chair¬ 
man of the board on behalf of the corporation. 
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sioner Jones’ entire discussion on this point: viz., the erro¬ 
neous assumption that the acceptance of the Beach corrective 
amendment results in a substitution of parties. 

Although never stated as such. Commissioner Jones* views 
on this part of the case resolve themselves to the legal prop¬ 
osition that Beach’s cause of action was abated by his "volun¬ 
tary” transfer pendente lite of a minority interest in the con¬ 
struction permit. Inte-venors do not believe that this view 
will stand up under scrutiny, either as an objective proposi¬ 
tion of law or under the equities of this case. 

It will be helpful in this connection to review the circum¬ 
stances of Beach’s partial transfer pendente lite. Thomas N. 
Beach was originally sole owner and licensee of Radio Station 
WTNB, Birmingham, Alabama. In 1946, while he was sole 
owner, he applied to the Federal Communications Commis¬ 
sion for a permit to modify the station by changing fre¬ 
quency and increasing power. This permit was granted to 
Beach on December 11, 1947. A competing application by 
johnston Broadcasting Company seeking the same facilities 
was denied. Johnston thereupon appealed to this Court on 
May 19, 1948. 5 In August, 1948, while the appeal was pend¬ 
ing, Beach applied to the Commission for consent to assign¬ 
ment of the license of WTNB, and the construction permit 
for the new facilities, to a partnership consisting of himself 
and Roy M. Hofheinz. Hofheinz was also an existing licensee 
of the Commission, being at that time and continuously 
thereafter managing partner of Radio Station KTHT. In 
the application. Beach set forth under oath the statement of 
reasons required by the Commission for approval of the as¬ 
signment. He stated specifically that he sought to trans¬ 
fer only a minority interest in the license and permit, 

5 No. 9* 66 , Johnston Broadcasting Company y. Federal Communications 
Commission. 175 F. (2d) J51. 
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and that he was reserving to himself "full control and di¬ 
rection of the policies and management of the station.” (Int. 
App. 1-A.) Beach moreover verified that there would be 
no change in the evidence regarding programming, policy 
and operation as given in the hearing in Docket No. 7946 on 
his application for construction permit. (Int. App. 1-A.) 

The Commission approved the transfer on October 21, 1948. 
Thereafter, on December 16, 1948, Beach filed on behalf of 
the partnership an application for further assignment of the 
license and construction permit to a corporation to be known 
as Pilot Broadcasting Corporation, which would be owned 
and controlled by the partners without any change in their 
respective interests, (Int. App. 1-A). The organization of 
the corporation was dictated by tax considerations. (Int. 
App. 1-A.) Again, Beach stated under oath that the assign# t/vT 
would "not involve any change in programming, policy or 
operations.” (Int. App. 1-A.) And Beach retained identical 
ownership and control of the corporation.* The Commission 
approved the transfer on December 21, 1948. 

Thus it is seen that pending the appeal, Beach, due to com¬ 
pelling reasons arising in the course of events subsequent to 
the grant of the construction permit ir December, 1947, 
rssigncd a minority interest in that permit to a partner who 
was also a licensee of the Commission, and subsequently, for 
tax purposes, and without change in his interest, to a cor¬ 
poration. The applications were filed on Commission forms 
which required sworn statements as to any consequential 

8 Commissioner Jones states in a footnote to his dissent that i r respect i ve of the 
question whether there was a “technical’' transfer of control, a question of transfer of 
control does exist. In support of this statement he says, “Facts in the p os sessi on of the 
Commission indicate that Hofheinz has been exercising unlimited authority in connec¬ 
tion with some of the affairs of the station** (J. App. ff). Intervenon it»y this bt- 
smnstkm. If the Commission was in pos sessio n of any such facts at the time of the 
requested assignment to the corporation, it would have denied consent to the transfer, 
or at least scheduled a hearing on the repres e ntations contained therein. If any such 
facts came into the Commission's possession after it approved the transfer, the Com¬ 
mission would have scheduled a revocation hearing. 
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changes in existing program, policy, and operational repre¬ 
sentations, and Beach stated under oath that there would be 
no changes. Beach specifically retained majority ownership 
and full control and direction of the station under the trans¬ 
fers and has remained throughout, the principal. If the Com¬ 
mission doubted, or had reason to doubt, any of these repre¬ 
sentations, it should have and doubtlessly would have ordered 
a hearing on the applications for transfer. Similarly, if the 
Commission had considered as insufficient Beach’s sworn 
statements that none of the program and policy representa¬ 
tions in the hearing would be changed by the requested trans¬ 
fer, then it not only would have ordered a hearing, but would 
have refused the transfer. But this the Commission did not 
do. It approved the transfers pendente lite , and in so doing, 
created the presumption that the requested transfers entailed 
no significant change in the programming and policy repre¬ 
sentations upon which the construction permit was granted, 
or in the ownership and control thereof. 7 


7 Commissioner Jones reasons otherwise. Hi the dissenting opinion, he states, " * * * 
Bat under the Commission’s theory of this case it is not the failure to amend which 
now disqualifies Beach. It is rather his own action in changing the character of the 
licensee of WTNB during the pendency of the litigation on the original grant. This 
action is bis alone and must be considered to have been taken at his own risk.’* (J. 
App. 61, italics supplied.) Intcrvenors disagree. Beach alone could no more hare 
"changed the character” of the licensee than he could have given himself a final grant. 
Re f e r ence is made to Sec. 319(b) of the Communications Act of 1934, as amended, 
which provides, in part: 

"The rights under any such permit shall not be assigned or otherwise transferred 
to any person without the approval of the Commission .” (Italics supplied.) 

Where act of Congress forbids a free transfer of any degree of interest in the ab¬ 
sence of Commission approval, it is hardly accurate to describe that action as Beach's 
alone. It is solely by virtue of Commission approval of the proposed transfer that Pilot 
Broadcasting Corporation exists at all. To assert otherwise is to declare the Commis¬ 
sion’s consent procedure meaningless. Thus, it is not accurate to say that Beach’s ap¬ 
plication for consent to assignment had the effect of "changing the character” of the 
licensee (sic). If this had been true, the Commission would not have consented to the 
assignment. At the least, it would have scheduled a hearing on the requested assignment 
on that very ground. 
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The question then is: can Beach’s cause of action, as rep¬ 
resented by the application and proceedings on the construc¬ 
tion permit, be said to have abated by reason of the partial 
transfer pendente life of a minority interest in the permit? 
Intervenors believe not. As a general rule of law, the sale or 
assignment of a part of the interest of a sole plaintiff does not 
abate the action. I C.J.S., Sec. 106(A), 148; I C.J.S., Sec. 
106(b). In Carson v. American Smelting and Refin¬ 
ing Co., 9 Cir., 11 F. (2d) 764, cert, denied, 273 U.S. 695, 
47 S. Ct. 92, 71 L. Ed. 844, a suit for patent infringement 
was held not to be abated by the patentee’s assignment of 
the patent and claim in trust for himself and others, the court 
holding that the patentee remained a proper, though perhaps 
a dispensable party. The Court said, 

" * * * if a sole plaintiff assigns less than his whole in¬ 
terest, there is still a competent party plaintiff before 
the court, and the suit does not abate; new parties may 
be brought in by a supplementary bill, and the pro¬ 
ceedings already had in. the case are in no wise affected 
by the change/’ 

See also Goodman v. Niblack, 102 U.S. 556, 26 L. Ed. 229; 
Mitchell v. Dowell, 105 U.S. 430,26 L. Ed. 1142; Geddes 
v. Anaconda Mining Co., 254 U.S. 593, 41 S.Ct. 209, 65 
L. Ed. 425; Activated Sludge, Inc., v. Sanitary Dist. of 
Chicago, 7 Cir., 1929. 33 F. (2d) 452; Dryden v. Land 
Investment Co., C.C.A. La., 1942, 127 F. (2d) 586. 

In fact, it has been held that an action is not abated even 
by the outright transfer of the res constituting the subject 
matter of the cause of action. Mendez v. Bowie, 1 Cir., 1941, 
118 F. (2d) 435, cert, denied, 314 U.S. 639, 62 S. Ct. 76, 86 
L. Ed. 513, where the Court held that, even though the plain¬ 
tiff had transferred the subject property after the appeal was 
filed. 
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" * * * since there was equitable jurisdiction when the 
suit was brought, and also since the distinction between 
law and equity has been abolished in the Federal courts, 
we hold that the plaintiff is still entitled to continue this 
appeal irrespective of the sale of the property involved.” 

This is in accord with the holding in Doak v. Hamilton, 
Cir. 4, 1926, 15 F. (2d) 774, where the Court said, 

"The rule is that, once a Federal court in equity acquires 
jurisdiction in a proper cause, it will retain control of 
the parties and the subject matter and do complete jus¬ 
tice to all concerned, even to the extent of enforcing 
purely legal rights * * * The test is whether the facts 
existing when the action was begun were sufficient to 
confer jurisdiction on the Court. If the plaintiff was then 
entitled to relief in equity, the jurisdiction will not be 
defeated by subsequent events.” 

There being no authority or compelling reasoning for the 
proposition that the cause of action represented by Beach’s 
application was abated by the assignment pendente litc of a 
minority interest in the construction permit, it is clear that 
the Commission’s allowance of Beach’s curative amendment 
is within the limits of the Commission’s discretionary powers, 
and is not unlawful. 

B. The second proposition advanced in Appellant’s Point 
I is that the Commission’s substitution of Pilot Broadcast¬ 
ing Corporation for Thomas N. Beach as the applicant in 
this proceeding is unlawful. In support of this contention, 
Appellant again adverts to the dissenting views of Commis¬ 
sioner Jones. 

Intervenors’ position with respect to this contention of 
Appellant is intermediate to that of Appellant and the Com¬ 
mission. While disagreeing with the Commission’s decision 
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of January 27, 1950, insofar as it concludes on its own mo¬ 
tion that Pilot is an indispensable party and must be sub¬ 
stituted for Beach as the applicant, Intervenors nevertheless 
do not believe that this action is unlawful for the reasons 
stated by Commissioner Jones in his dissenting opinion. 

If unlawful, the Commission’s action is unlawful in not per¬ 
mitting Beach to continue as the applicant in name, or to 
the use of his corporate successor, Pilot Broadcasting Cor¬ 
poration . 8 Intervenor’s position in this regard is ably stated 
in the concurring-in-part opinion of Commissioner Wcboto, WAiKJER 
where he states, 

"Johnston has had a fair hearing and has lost. It has 
no continuing rights in this matter and the subsequent 
action of the Commission in approving application 
for assignment of the construction permit from Beach 
to the Pilot Broadcasting Company neither prejudiced 
Johnston nor adversely affected his rights. I do not 
think that Johnston is any more entitled to secure a 

* To demonstrate the unfortunate rationale of the Commission’s holding, it woulo 
appear that if Beach were to hare dissolved Pilot Corporation when this Court r ev ers ed 
the case, and taken an assignment back, the Commission would “not hesitate • • • in 
making a final grant of a construction p e rm it to Beach." (J. App. 47.) Even if B each 
were to have waited until after his filing of motion for final grant on May 16, 1949 
and done so, the Commission would apparently re-affirm its prior grant to him. In 
fact, it would appear that if Beach were to have dissolved the corporation and taken 
back an assignment of the permit as late as twenty days following release of the Com 
mission's Opinion on January 27, 19J0, denying his motion for final grant, he might 
still have had his grant re-affirmed by filing a motion for reconsideration within that 
period, on the grounds that the stthu quo *uU, within the meaning of die Coen mis- 
non’* decision, had been restored, and that the Commission, in its own words, would 
be required to "consider the facts as of the present time.'* (J. App. 47.) With just as 
much logic, if this Court had affirmrd the case on appeal, the Commission could haw 
refused the issuance of a license to Beach on identical grounds. Intervenors believe this 
decision has created a bad result. Beach is still the principal in the proceeding; he is 
the majority owner and exercises full control (Int. App. 1-A). The assignment, more, 
over, was accomplished only with the approval of the Commission, and with full 
knowledge by the Commission of the pendency of the appeal. Certainly Beach would 
never have requested the assignment or organized the corporation if he had reason to 
believe that the Commission, after itself approving the transfer pending appeal, would 
upon r ev ersa l and remand seize upon the purely formal change in the legal identity of 
the applicant as the basis for refusing to affirm its prior grant. 
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comparative hearing with the Pilot Broadcasting Com¬ 
pany at this time than it would have been had Beach’s 
application for assignment of construction permit been 
filed subsequent to the final decision of the Court of 
Appeals in this case and the action of the Commission 
in granting his nunc pro tunc verification.” (J. App. 
50.) 

Although believing that the Commission should not order 
a substitution of Pilot for Beach, Intervenors differ with 
Commissioner Jones* view that the Commission, in its sound 
discretion, cannot do so. 

The basis stated by Commissioner Jones for his view that 
the Commission’s substitution is unlawful is that it per¬ 
mits "the entrance into the proceedings of a new party.” 
(J. App. 55.) By this Commissioner Jones apparently 
means that there is insufficient relation of interest between 
the substituted and the original permittee, and that the 
effect is to work a change in the merits of the cause of 
action. In support of this view, Commissioner Jones states 
three reasons why the substitution affects the merits. These 
are: (1) that Beach "no longer gives full time to the op¬ 
eration of the station”; (2) that a non-resident stockholder 
has been admitted into the corporation; (3) that a "change 
in organization;” viz., percentage of ownership, has oc¬ 
curred. (J. App. 54-56.) 

It is significant that there is no discussion by Commis¬ 
sioner Jones of the first two of these reasons.® They are 

9 In any event, there is little merit to either of the reasons. Nowhere does it appear 
in the record that Beach does not still propose to give full time to the proposed new 
station when constructed, as represented to the Commission in the hearing on that 
application. The statement of Beach alluded to by Commissioner Jones (J. App. $4) 
was submitted only in connection with assignment of the present operating license of 
existing WI'NB. Cf. Beach’s specific answers with respect to the pending construction 
permit (Int. App. 1-A). Similarly, the Commission was fully apprised of the non¬ 
residence of the minority stockholder, but obviously considered the fact unimportant 
since it had no effect on management or control (Int. App. 1-A). 
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.merely stated and then passed over with this qualification, 
"As I have pointed out, basic facts with respect to both 
residence and operation have changed. But the change in 
organization would by itself lead me to hold that Beach is 
no longer the applicant (J. App. 55-56, italics supplied.) 

It is not clear what Commissioner Jones means by "change 
in the organization.” Apparently nothing more is meant 
than the fact that Beach no longer wholly owns the con¬ 
struction permit. The dissenting opinion states: 

"But the change in organization would by itself lead 
me to hold that Beach is no longer the applicant. 'Hie 
Commission has in the past indicated the vital differ¬ 
ence between a business organization wholly owned by 
an applicant as compared with one in which the ap¬ 
plicant will retain merely a 51% interest.” (J. App. 
56, Italics supplied.) 

There follows a discussion of the Commission’s holding in 
the case of Charles Porter and Edward T. Eversole, 
4 FCC 680, and the conclusion: 

"The Porter case thus makes clear the wide difference 
between an organization wholly owned by the ap¬ 
plicant such as was WTNB at the time Beach filed his 
original application for modification of license and a 
corporation such as Pilot Broadcasting Corporation in 
which the original applicant owns but 51% of the 
stock.” (J. App. 56.) 

But despite this statement, the Porter case in no way 
stands for the proposition for which it is cited. Review of 
the Commission’s opinion in that case discloses no basis what¬ 
ever for the interpretation that the Commission denied the 
application because of the percentage of the applicants* pro¬ 
posed ownership of the stock in the station. On the con- 
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trary, it is clear even from the portion of the opinion quoted 
by Commissioner Jones, that it was the pre-arranged plan 
to dispose of all but 51% of the stock to unknown indi¬ 
viduals, which the Commission frowned upon (J. App. 56.) 
The Commission said that the grant was denied because of 
the "definite arrangement” to make a subsequent transfer; 
that to approve such a scheme in advance would amount to 
"prejudgment of an application for assignment which the 
Commission has not yet heard.” (J. App. 56.) No such pre¬ 
arranged plan of transfer existed in this case. 10 Nor has the 
Commission been called upon at any time to pre-judge an in¬ 
definite future assignment to persons unknown to the Com¬ 
mission. On the contrary, the assignee in this instance was 
before the Commission in a present application for assign¬ 
ment, and is not a stranger to the Commission but merely 
the original applicant in corporate form. Not only is the 
minority stockholder no stranger to the Commission but is 
himself a prior and existing licensee of that very Commis¬ 
sion. 

One other significant distinction from the Porter situa¬ 
tion is seen. A principal consideration of the Commission in 
that case in disapproving the proposed plan of transfer was 
that under the plan it was not clear that any one person 
would have control. In the words of the Commission: 

10 Although there is an unfortunately-worded statement by Commissioner Jones 
which might create such a misimpression. He states: 

"The difference between the two organizations is so great that if Beach 
had informed the Commission of bis intention to change bis organization in this 
manner, in accordance with the Pouter case, the Commission would have de¬ 
nied bis original application on this ground alone ” (J. App. S6, italics supplied). 

Intervenors believe that this statement was probably made in error, and was not 
intended to imply that Beach did have any such intention at the time of his original 
application. The affirmative insinuation would otherwise be so grossly unfair to Beach, 
that if made by a party to the proceeding it should have been subject to motion to 
strike. 


19 


"Obviously, it is a matter of conjecture where the con¬ 
trol of the proposed corporation would eventually be, 
as according to the testimony , no one person would 
have a majority of the stock.” (4 F.C.C. 682, italics sup¬ 
plied.) 

But here there has never been any question of the majority 
ownership of the stock in Pilot Broadcasting Corporation 
by Beach, the original applicant. He has at all times been 
the majority owner and in full control. 

Thus the Porter holding would appear to have no ap¬ 
plication whatever to the instant proceeding. On the other 
hand, general authority as to circumstances such as exist here 
clearly establishes the validity of substitution of parties 
who stand in privity to one another as they do in this case, 
where there is no change in the cause of action. The rule is 
stated in U. S. v. Saunders Petroleum Co., Inc., D.C. 
Mo., 1947, 7 F.R.D. 608: 

"It is the rule followed by all courts that ‘where there 
is no change in the cause of action and the party sub¬ 
stituted bears some relation of interest to the original 
party and to the action, the substitution may be al¬ 
lowed.* 47 C. J., Sec. 294, p. 1 57. * * * Under the stat¬ 
ute a substantive right and interest has accrued to the 
government, and in that view there is necessarily a sub¬ 
stantial need for so continuing and maintaining the 
cause.*’ 

In accord with this holding are Steingut v. Guaranty 
Trust Co. of N. Y., D.C., N.Y., 1944, 58 F. Supp. 623, 
aff’d 16 F. (2d) 571, cert, dismissed 332 U.S. 753, 68 S. Ct. 
58, 92 L. Ed. 337; cert, denied 332 U.S. 807, 68 S. Ct. 105, 
98 L. Ed. 384; New York Evening Post v. Chaloner, 
2 Cir., 265 F. 204, cert, dismissed 252 U.S. 591, 40 S. Ct. 
396, 64 L. Ed. 731; Hines v. Smith, 6 Cir., 270 F. 132; 
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Quaker City Cab Company v. Fixter, 6 Cir., 4 F. (2d) 
327; City of Detroit v. Blanchfield, 6 Cir., 1926, 13 
F. (2d) 13; Irving Trust Co. v. American Silk Mills, 
2 Cir., 1934, 72 F. (2d) 288; Pueblo de Taos v. Archu¬ 
leta, 10 Cir., 1933, 64 F. (2d) 807. 

The rule is reflected in practice by Rule 25 (c) of the 
Federal Rules of Civil Procedure relative to substitution 
of parties. 

"(c) Transfer of Interest. In case of any transfer of 
interest, the action may be continued by or against the 
original party, unless the court upon motion directs the 
person to whom the interest is transferred to be sub¬ 
stituted in the action or joined with the original party. 
Service of the motion shall be made as provided in sub¬ 
division (a) of this rule.” 

It is likewise clear that the necessity for substitution is 
discretionary with the court. The rule is stated that where 
a party to an action makes an assignment pendente lite, it is 
not usually essential for the transferee to be substituted; nor 
can the opposite party insist upon such substitution, it being 
ordinarily permissible to continue the action in the name of 
the original plaintiff for the use of the transferee. However, 
transferees pendente lite should be substituted for, rather 
than added to the original plaintiffs. 47 C. J., Sec. 296(3), 
p. 160. The matter is discretionary with the court. As stated 
in Gaynor v. Metals Reserve Co., 8 Cir., 1948, 166 F. 
(2d) 1011, 1015, cert, denied 338 U.S. 909, 70 S. Ct. 345, 
94 L. Ed. 256: 

"If no substitution is asked for, the case will go on 
in the name of the original party, as if no transfer had 
been made, unless the Court shall direct a substitution .** 
(Italics supplied.) 
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In McComb v. Row River Lumber Co., 9 Cir., 1949, 
177 F. (2d) 129, the court, while denying appellant’s mo¬ 
tion to substitute a corporation which had succeeded to the 
interests of appellee, pendente lite , stated: 

"Undoubtedly this court has the power to order a 
substitution. Sumpter Lumber Co. v. Sound Timber 
Co., 9 Cir., 257 F. 408, 410, but this is a matter of dis¬ 
cretion in this court. Stepp v. McAdams , 9 Cir., 88 F. 
(2d) 925, 927. Where we have allowed a substitution, 
it has been in cases where plaintiff below has transferred 
his interest in the subject matter of the action, which 
was to protect an interest in a res. Sumpter Lumber 
Co. v. Sound Timber Co., supra, (quieting title to 
land); Wire Tie Machinery Co. v. Pacific Box Corp., 
9 Cir., 102 F. (2d) 543, 545, (patent infringement 
suit).” 

Thus the Commission’s discretion to order the substitu¬ 
tion of Pilot as a party is established by general authority. 
Specifically, with reference to the relation of interest be¬ 
tween Beach as the original applicant and Pilot as his cor¬ 
porate successor, there is presented a situation more closely 
resembling the state of facts in the case of Lacy-Potter 
Television Broadcasting Company, 4 Pike & Fischer 
R.R. 893, than that of the Porter case cited by Commis¬ 
sioner Jones. In the Lacy-Potter case, the decision arose 
out of the involuntary assignment to the widow as executrix 
of the interest of a deceased partner. However, the question 
was squarely presented as to whether there existed a 
legal entity capable of going forward with the proposed 
construction. The Commission ruled that no hearing was 
required to determine the legal qualifications of the surviv¬ 
ing partner and the widow; saying: 

"It is clear that the proposed assignee’s financial con- 



22 


dition, in view of the provision of the will of Rogers 
Lacy giving Mrs. Lacy full power and authority to do 
anything with his property which he, if living, could 
have done, is substantially equivalent to that of the 
original permittee. Further, the proposed assignee has 
adopted by reference the permittee’s original program¬ 
ming proposals. * * * The Commission has similarly 
examined the qualifications of the proposed assignee 
and finds that it is legally, technically, financially and 
otherwise qualified, and that no purpose would be 
served by ordering a hearing on these qualifications.” 

Viewed in the light of the foregoing opinion, the privity 
and relation of interest between Beach and his corporate 
counterpart. Pilot Broadcasting Corporation, is, if anything, 
closer than in the Lacy-Potter case, in that Beach has re¬ 
mained at all times the majority owner and in full control 
of policy. The minority stockholder, moreover, unlike the 
succeeding partner in the Lacy-Potter case, was and is an 
existing licensee of the Commission whose individual quali¬ 
fications have already been determined by the Commission. 

It should be pointed out further that the determination 
of the question of substitution of Pilot as Beach’s corporate 
successor in this proceeding should not in any event be re¬ 
solved in terms of the respective private interests of the 
parties. 11 It is the public’s interest in the result which should 
be determinative of the validity of the Commission’s exer- 

11 In this connection, it should be noted that Pilot petitioned to amend to show 
itself as the applicant instead of Beach only because of the Commission’s Order of 
January 27, 1950 that it should do so. The petition for leave to amend was filed by 
Pilot "in respectful protest of the Commission’s decision that such amendment is 
necessary and that a further hearing between Johnston Broadcasting Company and 
Pilot Broadcasting Corporation is required merely because of the transfer pendente life 
by Thomas N. Beach, with the Commission’s approval, of an interest amounting to 
less than control, to his corporate successor. Pilot Broadcasting Corporation**. The 
amendment itself made onlv the bare changes required to substitute Pilot for Beach as 
applicant, and was sworn to by Beach, as chairman of the board, stating that no further 
disclosures were required or existing representations altered. 
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cise of discretion in ordering the substitution. And the 
Commission has already determined that the public interest 
requires the grant of the Beach application rather than the 
application of Johnston. The Commission must also be 
deemed to have determined, since its approval is required by 
the Communications Act, and it did approve the assignment, 
that Pilot as the assignee pendente lite is qualified. The Com¬ 
mission having made these determinations, the public in¬ 
terest requires that the grant of the Beach application be 
affirmed, whether by continuation of the action by Beach, 
or By joinder or substitution of Pilot Broadcasting Corpora¬ 
tion as his successor pendente lite. 

Intervenors submit that the Commission's action in con¬ 
cluding on its own motion that Pilot is an indispensable 
party, and must be substituted for Beach, is within its lawful 
discretion, and is supported by the applicable rules of law. 

II. 

The Commission correctly accepted the Beach 
amendment nunc pro tunc to cure the defective veri¬ 
fication of his application and correctly denied the 
motion of Johnston for final grant of his construc¬ 
tion permit. 

Intervenors will consider Appellant's arguments on this 
point in the same order as presented in Appellant's brief. 

(a) Rule as to Amendments 

Appellant states the "general rule” as to amendments, to 
the effect that liberality in allowing amendments is greatest 
in the early stages of a law suit, decreases as it progresses, 
and changes to a strictness amounting to a prohibition after 
"adjudication of a trial court affirmed on appeal by the 
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court of last resort” (App. Br. 8, italics supplied.) But in 
the instant case there has been no adjudication of a trial 
court affirmed on appeal by a court of last resort. Quite the 
contrary, the question posed by the proceeding now before 
the Court is one of the discretion of the trial court, viz., the 
Commission, to allow amendment after reversal and remand 
for further proceedings in the light of the appellate court’s 
opinion. 

The general rule in this situation is stated as being that 
the allowance of amendment in a particular case is commit¬ 
ted primarily to the discretion of the lower court, with the 
exercise of which the appellate court will not interfere ex¬ 
cept in a case where there has been a clear abuse of discre¬ 
tion. 4 C. J. S., Sec. 1969(a), p. 1519. The question of ad¬ 
visability of allowing the amendment is a matter largely 
within the discretion of the trial court and is a question of 
fact to be determined by that tribunal. Schulenberg v. 
Norton, 49 F. (2d) 579. 

It is settled that a tribunal to which a case is remanded 
after reversal may permit an amendment of the pleadings to 
supply omissions and cure defects, especially where the ap¬ 
pellate court determined the question on the basis of the 
pleadings and procedure, rather than on the merits, or where 
the defect sought to be cured was the basis, in whole or in 
part for the reversal. Everhart v. Huntsville Female 
College, 120 U.S. 366, 7 S. Ct. 555, 30 L. Ed. 684; Mutual 
Life Ins. Co. v. Hill, 193 U.S. 551, 24 S. Ct. 538; 48 L. 
Ed. 788; 17 C. J. 3276(b), 5 C. J. S. 1969(b). 

Furthermore, this proposition has been extended to es¬ 
tablish that a tribunal to which a cause is remanded after 
reversal on jurisdictional grounds may even allow an amend¬ 
ment to supply jurisdictional facts or allegations omitted 
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from an original pleading. In Halsted v. Buster, 119 
U.S. 343, 7 S. Ct. 231, 30 L. Ed. 420, the Supreme Court 
reversed and remanded the case on appeal on jurisdictional 
grounds, the citizenship of the defendants not having been 
made to appear, stating: 

"If the citizenship of the defendants was, in fact 
such, at the commencement of the suit, as to give the 
circuit court jurisdiction, it will be in the power of 
that court, when the case gets back, to allow the neces¬ 
sary amendment to be made, and then proceed. * * * ” 

In Norton v. Larney, 266 U.S. 511, 45 S. Ct. 145, 69 
L. Ed. 413, a bill to quiet title was filed in an Oklahoma 
federal district court, failing to allege the federal jurisdic¬ 
tional fact of a claim arising under a law of the United 
States. On appeal, on jurisdictional grounds, the Supreme 
Court held: 

"It is quite true that the jurisdiction of a federal 
court must affirmatively and distinctly appear and can¬ 
not be helped by argumentative inferences drawn from 
the pleadings. If it does not thus appear by the allega¬ 
tions of the bill of complaint, the trial court, upon 
having its attention called to the defect, or upon dis¬ 
covering it, must dismiss the case, unless the jurisdic¬ 
tional facts be supplied by amendment. But here no 
action was taken by that court and none was asked by 
appellant. Both court an<f parties proceeded as though 
the necessary allegations had been made, as they un¬ 
doubtedly could have been made either originally, or 
under leave of the trial court, by amendment at any 
stage of the proceedings, while the record remained un¬ 
der the control of that court. Mexican Central Railway 
v. Duthie, 189 U.S. 76, 77, 78, 23 S. Ct. 610, 47 L. Ed. 
715. And if this court should now reverse the decree 
and remand the cause , that amendment could still be 
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allowed by the trial court. Continental Ins. Co. v. 
Rhoads, 119 U.S. 237, 240, 7 S. Ct. 193, 30 L. Ed. 380; 
Menard v. Goggan , 121 U.S. 233, 7 S. Ct. 874, 30 L. 
Ed. 197; Stuart v. Easton, 15 6 U.S. 46, 15 S. Ct. 268, 
39 L. Ed. 341.” (Italics supplied.) 

Similarly in Continental Life Ins. Co. of Hartford 
v. Rhoads, 119 U.S. 237, 7 S. Ct. 193, 30 L. Ed. 380, it was 
held that the cause would be reversed since jurisdiction of 
the United States Circuit Court was not positively shown, 
jurisdiction resting upon citizenship; but in remanding the 
Supreme Court held that the lower court could allow amend¬ 
ment to show the omitted jurisdictional fact when the case 
was returned. See also Stuart v. City of Easton, et al., 
156 U.S. 46, 15 S. Ct. 268, 39 L. Ed. 341, reversing on juris¬ 
dictional grounds, with leave to apply for amendment before 
the lower court to show affirmatively the requisite jurisdic¬ 
tional facts, and citing with approval Robertson v. Cease, 
97 U.S. 646, 24 L. Ed. 1057; Bors v. Preston, 111 U.S. 
252, 263,4 S. Ct. 407, 28 L. Ed. 419; Denny v. Pironi, 141 
U.S. 121, 11 S. Ct. 966, 35 L. Ed. 657; Horne v. George 
Hammond Co., 155 U.S. 393, 15 S. Ct. 167, 39 L. Ed. 197. 

Even where the amendment involved a change in the legal 
theory of a cause of action, it has been held by the United 
States Supreme Court that this would not preclude the lower 
court, in its discretion, from allowing an amendment to 
supply an omitted jurisdictional fact upon reversal and re¬ 
mand. U. S. v. Memphis Cotton Oil Co., 288 U.S. 63, 68, 
5 3 S. Ct. 278, 77 L. Ed. 619. 

The gist of much of Appellant’s argument against the 
allowance of amendment by Beach to cure the defective 
verification of his application appears to be that the length 
of time intervening between the hearing and the applica¬ 
tion for leave to amend is too great. Appellant states, for 
example, “Clearly, there would be no justice in permitting 
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Beach to amend at this late date * * * ” (App. Br. 8.) 
Again: "Then, two and one-half years later. Beach sought 
to amend his application * * * ” (App. Br. 9); and, "Here 
the amendment permitted was long after trial and appellate 
review, and after the substantial defect had been clearly 
called to the attention of the Commission and to Beach 
as a matter of record, almost three years before.” (App. 
Br. 10.) 

If the conclusion is accurate that Appellant intends 
to assert that the intervening length of time is, or should 
be, determinative of the question of allowance of the amend¬ 
ment, it is submitted that the argument is against the weight 
of legal authority. On the contrary, the Supreme Court 
has held that the allowance of amendment is not affected 
by the intervening lapse of time. Seaboard Airline Ry. 
v. Renn, 241 U.S. 290, 36 S. Ct. 367, 60 L. Ed. 1006. This 
view has been upheld in numerous cases. Missouri, Kan¬ 
sas and Texas Ry. Co. v. Wulf, 226 U.S. 370, 33 S. Ct. 
133, 37 L. Ed. 333; Seaboard Airline Ry. v. Koennecke, 
239 U.S. 332, 36 S. Ct. 126, 60 L. Ed. 1006; St. Louis, 
San Francisco and Texas Ry. Co. v. Smith, 243 U.S. 
630, 37 S. Ct. 477, 61 L. Ed. 938; Illinois Surety Co. v. 
U. S., Use of Peeler, 240 U.S. 214, 36 S. Ct. 321, 60 L. 
Ed. 609; Great Southern Fireproof Hotel Co. v. Jones, 
177 U.S. 433, 20 S. Ct. 692, 44 L. Ed. 842; Interstate 
Refineries, Inc., v. Barry, 8 Cir., 7 F. (2d) 348; Dollar 
Steamship Lines v. Merz, 9 Cir., 68 F. (2d) 394; In¬ 
ternational Ladies Garment Workers Union v. Don¬ 
nelly Garment Co., 121 F. (2d) 363. 

Where stven years had elapsed between trial below and ap¬ 
plication for amendment, plaintiff’s pleadings were allowed 
to be amended in N. Y. Central & H. R. R. Co. v. Kin¬ 
ney, 260 U.S. 340, 43 S. Ct. 122, 67 L. Ed. 294. 

It is thus clear that the allowance of amendment after 
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reversal and remand is a matter within the discretion of the 
tribunal to which a case is returned, and that this discre¬ 
tion is properly exercised in granting such leave for the 
purpose of supplying omissions and curing defects in 
original pleadings, particularly where the appellate court 
reversed because of such defect or omission, rather than 
on the merits. It is further established that the allowance 
of such amendment is properly discretionary even If the 
amendment is of jurisdictional facts, and irrespective of the 
length of time which has elapsed between the date of final 
judgment below and the application for leave to amend 
upon reversal and remand. Finally, the Supreme Court has 
held that this discretion in the lower tribunal to grant 
amendments embodying jurisdictional matter extends even 
to cases where a new legal theory is presented by the 
amendment. 

In view of the ample authority existing for leave to 
amend upon reversal and remand in situations where the 
equities are far less clear and certain than in the instant 
case, it is submitted that no serious question should exist 
as to the Commission’s sound discretion to accept Beach’s 
corrective amendment. 

(b) Relation Back of Amendments 

Appellant argues further that, even if otherwise allow¬ 
able, the amendment by Beach could not be given nunc pro 
tunc effect so as to cure the defect of his original applica¬ 
tion. The reason advanced by Appellant for this claim is that 
Beach’s original application, according to this Court’s de¬ 
cision in the first appeal, was “invalid” and a “nullity.” 
At least this argument is not novel. Appellant has now pre¬ 
sented it to the Commission three times and to this Court 
twice. Since the same contention is offered in support of 
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Appellant’s next point, Intervenors will consider it in con¬ 
nection with that part of the argument. 

The cases cited by Appellant in purported support of this 
proposition are not notable for aptness. No issue can be 
taken with the holdings therein—the decisions are simply not 
applicable. This is particularly true of Ex Parte Mans¬ 
field, which the Appellant describes as "extremely perti¬ 
nent.” (App. Br. 11.) The appellate court in that case 
held that the trial court was without jurisdiction. The 
rights of the parties were finally determined upon the 
original appeal, and the case was remanded with instruc¬ 
tions by the appellate court. As the court itself said, " * * * 
there was nothing left to be done but either to non pros, 
the action, or to enter it dismissed and that was the dis¬ 
position of the case contemplated by this court * * * ” The 
case was thus fully decided by the appellate court. That is 
not this case. On the contrary, here the Court was most 
specific in saying that the case would be remanded to let 
the Commission "complete its administrative determina¬ 
tions.” And the Court obviously contemplated further pro¬ 
ceedings before the Commission when it said, "these phases 
of the case will be material in further proceedings before 
the Commission.” 12 

Of greater pertinence and significantly more persuasion 
than the cases cited by Appellant are those cases cited by 
the Commission in its order designating oral argument 
(J. App. 38), supporting the proposition that procedural 
defects in administrative proceedings are not fatal to the 
validity of the action taken thereunder, but may be cor¬ 
rected retroactively by amendment or ratification. United 
States v. Heinszen & Co., 206 U.S. 370, 27 S. Ct. 742, 51 


12 Johnston Broadcasting Company v. Federal Communications Com¬ 
mission, 175 F. (2d) 351, 356. It is that part of the opinion following this statement 
of the Court at 175 F. (2d) 356-359. which Appellant describes as "elaborate dictum." 
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L. Ed. 1098; Atlantic Coast Line Railroad v. Florida, 
295 U.S. 301, 55 S. Ct. 713, 79 L. Ed. 1451; Swayne & 
Hoyt, Ltd., v. United States, 300 U.S. 297, 57 S. Ct. 
478, 81 L. Ed. 659; United States v. Morgan, 307 U.S. 
183, 59 S. Ct. 795, 83 L. Ed. 1211. 

Intervenors submit that Appellant is in error in saying 
that this Court held Beach’s application to be invalid and a 
nullity, and that the Commission’s action in giving retro¬ 
active effect to the amendment so as to cure the initial 
defect in the verification of Beach’s application is a lawful 
and proper action in the light of the Court’s opinion and 
the equities of the case. 

(c) The Opinion of the Court of Appeals Affirms 
the Discretionary Power of the Commission to Al¬ 
low Correction of the Defect in the Beach Appli¬ 
cation by Retroactive Amendment 

In the third part of its Point II, Appellant restates the 
argument offered earlier in its brief that this Court in the 
first appeal decided that the Commission did not have juris¬ 
diction of the defective Beach application, and that “this 
Court did not and could not have possibly intended to say 
that such a purported application on which the Commis¬ 
sion had no power to act, could be amended so as to have it 
relate back to the initial date.” (App. Br. 13.) Appellant 
claims that the Court only meant that the initial failure to 
have provided correct verification could have been cured 
before trial. (App. Br. 12.) 

Intervenors submit that Appellant’s analysis of the Court’s 
holding is wholly incorrect. Careful examination of the cases 
cited by the Court can leave no doubt but that the Commis¬ 
sion may permit cure of the defect in the verification of the 
original application by retroactive amendment. In fact, after 
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reviewing the federal and state authorities in point, the Court 
not only concluded that the holdings permit cure of initial 
failure to verify by latsr verification, but pointedly stated, 
"This supplies the answer to the problem at bar" 

Nowhere in the opinion is it held, as contended by Appel¬ 
lant, that the Commission lacked jurisdiction to accept and 
consider the Beach application. This was true notwithstanding 
the emphasis upon the alleged lack of jurisdiction made by 
Appellant in its brief on that appeal. This Court held only 
that "the Commission had no power to act upon the unveri¬ 
fied application,” and that "the Commission’s award to Beach 
upon the application before it was, therefore, without its 
statutory power.” (Italics supplied.) 13 Certainly the Court 
did not decide, as contended by Appellant, that the Beach 
application was a "nullity”. (App. Br. 2.) On the contrary, 
the Court stated, 

"This conclusion leaves the proceedings on the sev¬ 
eral applications without a final disposition * * * The 
order of rhe Commission will be set aside and the case 
remanded for further proceedings in the light of this 
opinion.” (Italics supplied.) 

It is apparent that in holding that its conclusions leave the 
proceedings "on the several applications” without final dis- 

13 Appellant contends that lack of power to act is equivalent to lack of jurisdiction. 
(App. Br. 13.) This contention is contrary to the Court’s opinion, particularly in view 
of the Court’s citation of Griffin v. U. S.. 13 Ct. Cl. 237, and Yuri Yajima v. U. S., 
6 F.R.D. 260. There is no provision of the Communications Act of 1934, as amended, 
which requires that an application be verified before it may be accepted for filing by 
the Commission. Sec. 308(b) provides that the Commission may not "grant” licenses, 
etc., except upon verified written application. Similarly, Sec. 319(a) provides that no 
construction permit will be " issued ” except upon verified written application. Thus, 
the Commission may not enter an administrative order selecting the applicant in the 
absence of a duly verified application. But this is not lack of jurisdiction. To para¬ 
phrase the language of the Court in the Griffin Case with respect to the Act of 
March 3, 1863, the Communications Act of 1934, "is wholly silent as to the time 
when verification shall be made.” 
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position, the Court did not consider Beach’s application to 
have been a nullity. Nor were the Commission’s proceedings 
up to the final grant adjudged to be a nullity. On the con¬ 
trary, the Court stated only that its conclusion left the sev¬ 
eral applications without a "final” disposition. 14 

Certainly Appellant’s argument that its application is the 
only one now pending before the Commission, is absurd in 
the light of the Court’s opinion. That no such situation was 
contemplated by the Court is evidenced by the large part of 
the opinion dealing with Appellant’s argument that the Com¬ 
mission’s determination in behalf of Beach was unsupported 
by substantial evidence. The Court prefaced its discussion 
rejecting this argument of Appellant with the statement: 

''This brings us to appellant’s second main conten¬ 
tion, which is that the Commission acted arbitrarily, 
capriciously and in violation of due process of law, in 
that its conclusions were not supported by substantial 
evidence and one of them constituted a form of censor¬ 
ship forbidden by statute. Because these phases of the 
case will be material in further proceedings before the 
Commission , we will consider them.” (Italics supplied.) 

In stating that it would consider the question of the cor¬ 
rectness of the Commission’s determinations in favor of 
Beach over Johnston, because those phases of the case would 
be "material in further proceedings before the Commission”, 
clearly the Court contemplated further proceedings by the 
Commission with the Beach application before it. 

14 Appellant turns even this phrase to its cause, claiming that the final disposition 
intended by the Court consists merely of the Commission making a grant to Johnston. 
Appellant asks, "If not implied, why would the Court have stated that, *We will not 
undertake to direct the issuance of a p e r mit to Johnston’?’* (App. Br. 13). It must be 
confessed that this is the one sentence in the Court’s opinion which Intervenors have 
been unable to harmonize. It has been seriously suggested that the Court actually in¬ 
tended to sav •’Beach" instead of "Johnston". 
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Appellant describes this part of the Court’s opinion, how¬ 
ever, as "elaborate dictum” (App. Br. 13), and suggests that 
its pertinence lies in the standards there established for the 
Commission "in granting the non-comparative application 
of Johnston”! Indeed, according to Appellant, this "com¬ 
ment” of the Court may even be viewed as merely being 
directed to "future cases before the Commission”. (App. 
Br. 14.) 

As a climax to its enfeeblement of the Court’s opinion. 
Appellant incorporates in its brief the dissenting opinion of 
Commissioner Jones in its argument that, since the rules of 
the Commission were not before the Court in its considera¬ 
tion of the amendment question, "the whole discussion of 
this Court may be considered dicta.** (App. Br. 14. Italics 
supplied.) 

To contend that the entire opinion of the Court of Ap¬ 
peals in the first appeal of this case constitutes obiter dictum 
is to assume a gratuitous viewpoint, indeed. Paterftly the 
Court did not undertake to pass upon the question of the 
applicability of relevant rules or regulations of the Com¬ 
mission to the general proposition of permissible amend¬ 
ment. But neither was it necessary that the Court do so. As 
stated by the Court, 

"This brings us to consideration of the necessary 
effect of a failure to comply with this statutory pro¬ 
vision. Must the Commission reject such an applica¬ 
tion? Or may it permit the application to be amended?” 
(Italics supplied.) 

In the phrasing of the question, the Court disclosed the 
basis of its consideration of the question of permitting cor¬ 
rective retroactive amendment: viz., upon general authority, 
it is within the Commission’s sound discretion to allow such 
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amendment, where the rules of the agency so permit. The 
Commission "may” permit the amendment. While attack¬ 
ing the Court’s entire opinion on the point as obiter , on the 
premise that no rules of the Commission were before the 
Court when it rendered its opinion as to allowability of 
amendment. Commissioner Jones neglects to consider that 
under the very Commission Rules to which he adverts, it is 
within the Commission’s discretion to waive the strict re¬ 
quirements of Sec. 1.365 (a) of the Commission’s Rules re¬ 
lating to amendments. 1 '' 

The premise upon which Commissioner Jones founds his 
conclusion of "obiter” would thus appear to be overcome by 
the obviops fact that even if the Beach amendment be not 
"corrective” within the meaning of Sec. 1.365 (a) of the 
Commission’s Rules, and even though no specific motion 
to amend or rule of the Commission was before the Court, 
in view of the Commission’s freedom to waive the pro¬ 
visions of the above rule, the Commission as a quasi-judicial 
body may look to the general authorities cited by the Court. 

Similarly as to Appellant’s contention that the second 
part of the Court’s opinion is "elaborate dictum.” As ably 
expressed by counsel for Atlas Broadcasting Company in 
the supplementary brief to its oral argument (J. App. 38), 

"Certainly the Court is not saying to the Commis¬ 
sion, *If you choose to grant the amendment, we will 
sustain your grant of Beach’s application. If you do not 
choose to grant the amendment, then you may grant 
the application of Beach’s opponent and treat our ap¬ 
proval of your findings as obiter dicta.* Such a ruling 
would be beyond the jurisdiction of the Court of Ap- 

15 This, in fact, was the alternative ground upon which Beach petitioned for leave 
to amend and for final grant (J. App. 2)). The Com mission, moreover, has done so. 
See Easton Publishing Company. 6 Pike & Fischer R.R. J48, J74; Balboa Radio 
Coup.. 4 Pike & Fischer R.R. 1102. 
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peals which is not permitted to enter advisory opinions 
in hypothetical cases.” 

walk 6R 

And to the same contention. Commissioner Vfe eb&tei in his 
concurring opinion replies, 

"It cannot be assumed that this part of the opinion is 
mere dictum; it is well recognized that a federal court 
is without power to give advisory opinions which cannot 
affect the rights of litigants before it. TrailmobUe v. 
Whirls , 331 U.S. 40-48; United States Public Workers 
v. Mitchell , 330 U.S. 75-89; S/. Pierre v. United States , 
319 U.S. 40, 43.” 

Intervenors thus submit that the Court in its opinion 
clearly affirmed the discretionary power of the Commission 
to allow correction of the defect in the Beach application 
by amendment nunc pro tunc. 

III. 

• The Commission’s "freeze orders” have no applica¬ 
tion to this case so as to give Johnston any preferential 
rights. 

Appellant contends that the "freeze orders” of the Com¬ 
mission, which established end- dates for the filing and pro¬ 
cessing of certain applications, had the result in this case 
of vesting a priority right of consideration in Johnston, 
and that this priority right is vitiated by Commission action 
permitting nunc pro tunc amendment by Beach. 

Appellant complains that this argument has been given 
little consideration, either by the Commission or by this 
Court, before each of which it has been previously presented. 
This complaint is not entirely justified. For the Commission 
in its Memorandum Opinion of January 27, 1950 disposed 
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of this proposition briefly and pointedly when it stated that 
the end-dates specified in the orders for the return of all 
"defective applications” referred only to applications in¬ 
volving "substantial engineering changes.” (J. App. 46.) 

Furthermore, although elaborately contrived, the founda¬ 
tion stone upon which Appellant has built this whole theory 
is the same as that upon which its previous arguments have 
rested: viz., the argument that Beach’s application was void 
ab initio. Intervenors here restate their belief that no such 
holding was intended by this Court. 

Conclusion 

After a full and fair hearing before the Commission, it 
was found for reasons heretofore stated that the public in¬ 
terest would be better served by the grant of the applica¬ 
tion of Thomas N. Beach, than that of Johnston Broad¬ 
casting Company. This Court in the first appeal herein af¬ 
firmed this decision of the Commission on the merits, but 
reversed and remanded the case to the Commission for fur-, 
ther proceedings in the light of its opinion because of a de¬ 
fect in the verification of Beach’s application. In the interim, 
for good reasons as approved by the Commission, Beach 
transferred a minority interest in the permit and formed a 
corporation, but retained majority ownership and control. 
The Commission has permitted Beach to correct the defect 
in the verification of his application, and has substituted his 
corporate counterpart as the real party in interest. Nothing 
about the defective verification of the original application 
has in any way adversely affected Johnston’s rights in the 
hearing or benefited Beach unfairly. Neither has the subse¬ 
quent action of the Commission in approving the assign¬ 
ment of the construction permit pendente lite to Beach’s 
corporation prejudiced Johnston or influenced its rights. 
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Wherefore, the premises considered, it is respectfully 
requested that the Commission’s action complained of should 
be affirmed and the appeal dismissed. 

Respectfully submitted, 

Thomas N. Beach, 

Intervener , 

Pilot Broadcasting Corporation, 
Intervenor , 

By: Roy Hofheinz, 

John Erle Stephen, 

Radio Plaza, 

Houston, Texas; 

John P. Southmayd, 

902 Warner Building, 
Washington, 4, D. C-, 

Attorneys for Interveners 
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Intervenors’ Appendix 

Excerpts From "Application for Consent to Assignment 
of Radio Broadcast Station Construction Permit or License ” 
F.C.C. File No. BAPL-39, Filed by Thomas N. Beach, 
August 5, 1948. 

Section I, Part I-A, 3, Paragraph 4, Supplemental Answer: 

"Because of the foregoing facts, I have made an offer 
to Mr. Roy M. Hofheinz to associate himself with me 
with a minority interest in radio station ¥TNB re¬ 
serving to myself full control and direction of the poli¬ 
cies and management of the station.” 

Section IV, Part I: 

"This assignment will not involve any change in pro¬ 
gramming, policy or operations. See File No. B3-P-5332 
and evidence offered on behalf of WTNB in Docket 
No. 7946 on February 27, 28 and March 1 and 3, 1947. 
No change since date of filing.” 

Section IV, Part II, 13: 

"State applicant’s general plans for staffing the sta¬ 
tion, including the number of employees in each de¬ 
partment (i.e., program, commercial, technical, etc.), 
and the names, residences and citizenship of the general 
manager, station manager, program director, and other 
department heads who have been employed or whom 
the applicant expects to employ: Information on file 
with Commission. See File No. B3-P-5332 and repre¬ 
sentations made on behalf of W'l'NB in hearing Feb. 
and March, 1947 in Docket No. 7946. No change is 
contemplated.” 
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Excerpts From "Application for Consent to Assignment 
of Radio Broadcast Station Construction Permit or License, 
F.C.C. File No. BAPH 104 , Filed by Thomas N. Beach and 
Roy M. Hofhemz, Partnership D/B as Radio Station WTNB, 
December 16, 1948. 

Section I, Part I, 3: 

"Give a full statement of assignor’s reasons or pur¬ 
poses for requesting this assignment: 

Answer: "For management and taxation purposes it 
appears to be desirable to operate under a corporate 
set-up.” 

Section I, Part I, 7c: 

"Partners’ interests in assignee will be the same as 
their interests in assignor.” 

Section IV, Part I: 

"This assignment will not involve any change in pro¬ 
gramming, policy or operations. See File No. B3-P-5332 
and evidence offered on behalf of WTNB in Docket 
No. 7946 on February 27, 28 and March 1 and 3, 1947. 
No change since date of filing.” 

Section IV, Part II, 13: 

"State applicant’s general plans for staffing the sta¬ 
tion, including the number of employees in each de¬ 
partment (i.e., program, commercial, technical, etc.), 
and the names, residences and citizenship of the general 
manager, station manager, program director, and other 
department heads who have been employed or whom 
the applicant expects to employ: Information on file 
with Commission. See File No. B3-P-5332 and repre¬ 
sentations made on behalf of WTNB in hearing Feb. 
and March, 1947 in Docket No. 7946. No change is 
contemplated.” 
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STATEMENT OF QUESTIONS PRESENTED 


In the opinion of the appellee the following questions are 
presented by the instant appeal: 

1. The jurisdictional question .—Whether this Court has 
jurisdiction under Section 402 (b) of the Communications 
Act, or any other provision of law, to entertain an appeal from 
an interlocutory order of the Commission designating compet¬ 
ing applications for radio facilities for further hearing, subse¬ 
quent to the remand of the proceedings to the Commission for 
action in conformity with the judgment of this Court on an 
appeal from a previous Commission decision in the proceeding. 

2. The question presented on the merits if the Court does 
have jurisdiction to entertain this appeal .—Whether the Com¬ 
mission’s actions in accepting a nunc pro tunc amendment to 
cure a defective verification of one of the applications in the 
consolidated proceeding, and in ordering a further comparative 
hearing between appellant and the corporate successor to the 
other applicant in the original proceeding, are consistent with 
the mandate of this Court in Johnston Broadcasting Co. v. Fed¬ 
eral Communications Commission, — TJ. S. App. D. C. —, 175 
F. 2d. 351, and with the Communications Act and the Com¬ 
mission’s Rules and Regulations. 
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®niteb States Court of Appeals 

FOB THE DISTRICT OF COLUMBIA CIRCUIT 


No. 10532 

Johnston Broadcasting Company, appellant 

v. 

Federal Communications Commission, appellee 
Thomas N. Beach; Pilot Broadcasting Corporation, 

INTERVENORS 


BRIEF ON BEHALF OF APPELLEE 


STATEMENT OF FACTS 

On May 4, 1949, this Court decided the case of Johnston 
Broadcasting Company v. Federal Communications Commis¬ 
sion, U. S. App. D. C. —, 175 F. 2d 351, which reversed a decision 
of the Federal Communications Commission granting the aj> 
plication of Thomas N. Beach for a construction permit to 
change the facilities of Station WTNB, Birmingham, Alabama, 
and denying the mutually exclusive application of Johnston 
Broadcasting Company for a new station in Birmingham, to 
operate on the same facilities as those sought by Beach. The 
reason for the Court’s decision was that at the time Beach 
signed and swore to his original application for a construction 
permit, the engineering report, which was subsequently at¬ 
tached thereto, had not yet been completed, and that therefore 
the application had not been properly verified as required by 
Section 308 (b) and 319 (a) of the Communications Act. The 
Court remanded the case to the Commission “for further pro¬ 
ceedings in the light of this opinion.” 

Subsequent to this Court’s decision, on May 16,1949, Beach 
filed a petition with the Commission, requesting leave to amend 
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his application in order to cure the defective verification and 
for final grant thereof, as amended (App. 20-29) . x On May 26, 
1949, Johnston filed an opposition to Beach’s petition and re¬ 
quested final grant of its own application (App. 29-38). On 
July 7, 1949, the Commission adopted an order setting down 
the two petitions for oral argument on the issues presented in 
the petitions,- particularly the authority of the Commission to 
permit the requested amendment (App. 38-40). At the same 
time, since similar issues of the effect of defective verification 
of applications were involved in other proceedings pending be¬ 
fore the Commission, the applicants in these proceedings were 
afforded an opportunity to participate in the oral argument. 
In addition to counsel for the two petitioners, counsel for Ham- 
tramck Radio Corporation and Atlas Broadcasting Company 
also participated in the oral argument which was heard before 
the Commission en banc on September 9, 1949 (R. 111-198). 
Subsequently, both Beach and Johnston filed supplemental 
briefs in support of their respective petitions (R. 58-75; 76-99). 

On January 27,1950, the Commission issued the Memoran¬ 
dum Opinion and Order from which Johnston is now appealing 
(App. 40-62). The Commission concluded that the decision 
of the Court left it open to the Commission to accept an amend¬ 
ment from Beach if to do so would be equitable and in con¬ 
formity with the Commission’s Rules (App. 43-45). The 
Commission concluded that the language used and the cases 
cited by the Court made it clear that the defect in Beach’s ap¬ 
plication was not a jurisdictional defect making the defective 
application a nullity, although the Commission was without 
authority under the Act to take final action on the application 
while it was still defective (App. 45). 

The Commission then considered its rules and the circum¬ 
stances of the case in order to determine whether the amend¬ 
ment offered by Beach should be accepted. Section 1.365 (a) 
of the Commission’s Rules provides that no amendments to 
applications will be accepted if filed after public notice of the 
issuance of a proposed decision, but specific exception is made 

1 In this brief references to the Joint Appendix appear as (App. —), 
references to the original record filed with this Court appear as (R. —), 
and references to appellant’s brief appear as (Br. —). 
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for “an amendment which is merely corrective in nature.” 
The Commission concluded in its decision that Beach’s amend¬ 
ment was corrective in nature, particularly in view of the fact 
that the substance of the engineering report, which the verifi¬ 
cation failed to cover, was never in issue nor has there been 
any contention that Beach had not acted in good faith in sign¬ 
ing the application before completion of the engineering report 
(App. 45-46). 

In addition, the Commission ruled that comparative con¬ 
sideration of Beach’s application with Johnston’s was not pre¬ 
cluded by its orders of January 8 and February 27,1947, which 
gave priority to applications filed before February 7, 1947, 
and ordered that all applications with respect to which amend¬ 
ments involving substantial engineering changes were sub¬ 
mitted after February 7, 1947, be placed in the Commission’s 
pending file. This ruling was based on the fact that the 
defect in Beach’s application was not jurisdictional and that 
it was pending before the Commission before February 7, 

1947, even though the Commission could not take any final 
action on it until the defective verification was cured (App. 46). 

The Commission also gave consideration to the fact that 
changes in the factual situation had occurred since the date 
of the grant to Beach, which were not before this Court at the 
time it rendered its decision (App. 46-48). On October 21, 

1948, while the first Johnston case was pending before this 
Court, the Commission had approved the transfer of Beach’s 
interest in his application to a partnership (App. 13), in which 
Beach had a 51% interest and Roy M. Hofheinz had a 49% 
interest (App. 14). Thereafter, on December 21, 1948, the 
Commission approved a second transfer from the partnership 
to the Pilot Broadcasting Corporation (App. 14-15), in which 
Thomas N. Beach holds 50% of the stock, Hofheinz 49% 
and Henry F. Beach, brother of Thomas N. Beach, 1% (App. 
17). It was alleged by appellant that Beach’s interest has 
dropped from that of a 100% owner at the time of the hearing 
to that of a 50% owner; that while Beach as an individual 
showed a net worth of $75,000 at the hearing, the Pilot-Broad¬ 
casting Corporation only shows a net worth of $24,000; and 
that while Thomas N. Beach originally proposed to devote up 
to 100% of his time to the station’s operation and was a resi- 


4 


dent of Birmingham, he now intends to withdraw from the 
active management of the station, the operation of which has 
been turned over to a nonresident who owns 49% of the stock. 

In the light of these facts the Commission concluded that 
even though it should grant Beach’s curative amendment, it 
would not be possible to grant his application on the basis of 
the findings previously made that Beach should be preferred 
to Johnston since, as the result of the assignment of the license 
of Station WTNB to the Pilot Broadcasting Corporation, Beach 
could no longer be, in his own right, the applicant for modifi¬ 
cation of such license. It determined that, instead, the proper 
procedure for it to follow was to authorize Pilot to file an addi¬ 
tional amendment to the application for modification of 
WTNB’s license showing that it, rather than Beach, was the 
applicant and if such amendment were to be filed, to designate 
the amended application and the Johnston application for 
further hearing to determine in the light of the then existing 
facts which application would best serve the public interest. 
The Commission recognized that this procedure would result 
in requiring Johnston, through no fault of its own, to go through 
two comparative hearings, but it determined that in the light 
of the fact that the defect in the original Beach application 
was one which, but for the holding by the Commission that no 
such action was necessary, could have been cured by Beach at 
any time up to the date of the Commission’s original final 
decision and that the facts set out in Beach’s application, in¬ 
cluding the engineering report, were admittedly true, the ends 
of justice would be served by designating the matter for further 
hearing (App. 46-48). 

Thereafter, on February 13, 1950 appellant' filed its Notice 
of Appeal with this Court (App. 1-6), and Thomas N. Beach 
and Pilot Broadcasting Corporation filed Notices of Interven¬ 
tion on March 14,1950 and March 15,1950, respectively (App. 
7-12). On February 27, 1950, pursuant to the authorization 
of the Commission, Pilot filed an amendment with the Com¬ 
mission showing that it was the applicant, succeeding Beach. 

On March 31, 1950, the Commission filed a Motion to Dis¬ 
miss the appeal and on April 5,1950, appellant filed an Answer 
and Opposition to the Motion to Dismiss and Motion for Oral 
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Argument. Thomas N. Beach and Pilot Broadcasting Cor¬ 
poration filed separate Motions to Dismiss on April 5, 1950, 
which were separately opposed by appellant on April 7, 1950. 
The Commission, on April 7,1950, filed a Reply to appellant’s 
Answer and Opposition to the Commission’s Motion to Dismiss. 

Thereafter, on May 23, 1950, the Commission issued an 
Order designating a further hearing between Johnston and 
Beach to be held on June 22, 1950. Appellant, on May 26, 
1950, then moved this Court to Stay Further Proceedings 
before the Commission, and the Commission filed an opposi¬ 
tion to that Motion on June 6, 1950. On June 13, 1950, this 
Court denied the Motions of the Commission, Pilot and Beach 
to dismiss the appeal, and, on June 21, a further Order of this 
Court granted appellant’s Motion to Stay Further Proceedings 
before the Commission. Prior to the issuance of the Court’s 
Stay Order, on June 16,1950, appellant and Pilot filed with the 
Commission a Joint Motion to continue the hearing scheduled 
for June 22, 1950, and on June 20, 1950, the Commission, by 
Examiner Hugh B. Hutchinson, issued an Order continuing 
the hearing until September 11,1950. Subsequently, the Com¬ 
mission, on June 29, 1950, filed with this Court a Motion to 
Vacate the Order Staying Further Proceedings, and this mo¬ 
tion was answered by appellant on July 3,1950. 

SUMMARY OF ARGUMENT 

I 

Section 402 (b) of the Communications Act sets forth the 
only types of Commission action which are reviewable by this 
Court. The present appeal clearly fails to fall within any of 
the provisions of Section 402 (b) and therefore it may not prop¬ 
erly be entertained by this Court. The Commission’s Mem¬ 
orandum Opinion and Order of January 27,1950, was entirely 
interlocutory in nature and did not finally grant or deny a 
license to anyone for the facilities sought by appellant. 

The Commission’s action does not preclude appellant from 
receiving the license it seeks, nor does it preclude this Court 
from reviewing all interlocutory actions of the Commission if 
and when an appeal is taken to it, pursuant to Section 402 (b) 

904957—50-2 
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(1) of the Communications Act, after the Commission has 
taken final action in this case. Any claim of injury based on 
the expense and inconvenience of going through a further 
hearing clearly does not constitute a sufficient ground for vest¬ 
ing this Court with jurisdiction to review interlocutory admin¬ 
istrative orders. 

The Commission did not terminate the proceedings between 
Johnston and Beach and institute a proceeding de novo. 
Rather a further hearing was scheduled and Pilot was author¬ 
ized to substitute itself for Beach, not as a stranger to the 
proceedings, but as the successor in interest to Beach, in order 
to reflect the previously approved transfers of Beach’s interests. 

It is clear, moreover, that this Court does not have “inherent 
appellate jurisdiction to control the subsequent actions and 
determinations of the Commission in accord with the man¬ 
date,” as appellant has alleged. Congress specifically amended 
the Radio Act of 1927 to eliminate the exercise of administra¬ 
tive powers by this Court upon review, conferred by the Radio 
Act of 1927. This amendment was carried over into the Com¬ 
munications Act. In addition, the Supreme Court, in Federal 
Communications Commission v. Pottsville Broadcasting Corp., 
309 U. S. 134, clearly established that this Court cannot direct 
the specific course of administrative action by the Commission 
after a case is remanded to it by this Court. 

II 

Assuming, arguendo, that this Court does have jurisdiction 
to entertain this appeal, it is clear that the Commission has not 
acted in any manner inconsistent with the mandate of this 
Court. In its first Johnston opinion, this Court did not direct 
the issuance of a license to either Johnston or Beach. This 
Court’s mandate was limited to a ruling that the Commission 
could not validly take action on the unverified Beach applica¬ 
tion, but that the defective verification could be cured. The 
opinion then specifically affirmed the Commission’s choice of 
Beach over Johnston and remanded the case for further appro¬ 
priate administrative proceedings. The mandate did not and 
could not include the matters relating to the transfers of 
Beach’s interests or the effect of the Commission’s Rules and 
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Regulations upon the authorization of a corrective amendment, 
since these matters were admittedly not before the Court on 
the first appeal. 

In holding that the defective verification of Beach’s appli¬ 
cation could be cured, this Court obviously contemplated that 
if a curative amendment were found to be permissible, it would 
relate back to the time of the original filing of the Beach ap¬ 
plication. This Court held that the defect was not jurisdic¬ 
tional and that Beach had an application pending during the 
entire course of the proceedings. There was, therefore, no 
prejudice to appellant in the filing of the amendment, since it 
did not introduce a new application into the proceeding nor 
did it inject new facts or issues which would serve to strengthen 
Beach’s or Pilot’s position in the case. 

The curative amendment filed by Beach was not prohibited 
by Section 1.365 (a) of the Commission’s Rules. That Rule 
specifically provides that “an amendment which is purely 
corrective in nature” may be accepted even after all other 
amendments are barred. Beach’s curative amendment did not 
alter any substantive aspect of his application and did not 
strengthen his position with respect to Johnston. It was 
clearly the very type of corrective amendment contemplated 
by the Commission’s Rule. 

It is equally clear that the Commission’s “freeze” orders of 
January 8 and 27, 1947, did not prevent the curative amend¬ 
ment. Since the Court recognized that Beach had an appli¬ 
cation pending during the entire proceedings, the “freeze” 
orders could not operate to give the Johnston application 
priority preventing Beach from filing his corrective amend¬ 
ment. 

Finally, it is clear that the Commission properly exercised 
its discretion in permitting Pilot to be substituted for Beach. 
Section 3.187 (b) (3), which sets a cut off date after which 
new applications will not receive comparative consideration 
with applications already on file is not intended to apply to the 
$ui generis situation arising upon remand of a case from this 
Court. In light of the equities of this case, the Commission 
properly allowed-Pilot to enter the proceedings, not as an en¬ 
tirely new party, but as the successor in interest to Beach. 
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ARGUMENT 

I. This Court lacks jurisdiction to entertain the appeal 
brought by appellant 

The appellee in the instant case has previously filed a motion 
to dismiss this action on jurisdictional grounds. This motion 
was denied by this Court on June 13,1950. But jurisdictional 
questions may never be waived, United States v. Griffin, 303 
U. S. 226, and this Court has given full consideration to such 
questions on the review even where it previously denied a pre¬ 
liminary motion to dismiss the action on jurisdictional grounds. 
Pauley et al. v. Federal Communications Commission, — U. S. 
App. D. C. —, 181 F. 2d 292. The instant case constitutes 
an attempt by appellant to secure judicial intervention in a 
pending and uncompleted administrative proceeding to prevent 
the Commission from holding a hearing, in clear contravention 
of the jurisdictional provisions of the Communications Act of 
1934, as amended, and of the well established principles of ad¬ 
ministrative finality. The Commission is therefore again 
presenting to this Court the arguments which, it believes, dem¬ 
onstrate fully that this Court lacks jurisdiction, under Section 
402 (b) of the Communications Act, to entertain the present 
appeal or any other action brought by appellant at this time to 
review the interlocutory orders of the Commission concerning 
its pending application for a construction permit. 

A. The appeal provisions of Section 402 (b) of the Communications Act 
are exclusive and the present appeal does not fall within those 
provisions 

Section 402 (b) of the Communications Act of 1934, as 
amended, specifically enumerates the types of actions taken by 
the Commission which may be reviewed by this Court. By the 
express terms of Section 402 (a) of the Act, Congress has pro¬ 
vided that all other orders of the Commission are reviewable 
only in specially constituted three-judge district courts. This 
Court has consistently recognized and emphasized the appellate 
dichotomy established by Congress, and in numerous cases has 
refused to entertain appeals which were found not to involve 
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Commission action within the scope of the express provisions 
of Section 402 (b). Pauley, et al. v. Federal Communications 
Commission, — U. S. App. D. C. —, 181 F. 2d 292; WOW, 
Inc. v. Federal Communications Commission, — U. S. App. 
D. C. (decided July 17,1950). Analysis of the present appeal 
shows that it fails to fall within any of the provisions of 
Section 402 (b) 2 and, therefore, that it may not properly be 
entertained by this Court. 

Appellant’s appeal certainly cannot be taken pursuant to 
Section 402 (b) (2) of the Act on the ground the Commis¬ 
sion has granted a construction permit or a license to any¬ 
one for the facilities which appellant has been seeking. 
Nor can the appeal to this Court be based on Section 402 
(b) (1) which permits appeals to this Court by any applicant 
for a construction permit for a radio station whose application 
is refused by the Commission. The Commission’s Memoran¬ 
dum Opinion and Order of January 27,1950 (App. 40-62) did 
not finally deny appellant’s application for a construction per¬ 
mit. The Commission’s Memorandum Opinion and Order re¬ 
fused to grant a construction permit forthwith to either appel¬ 
lant or Beach, but those actions of the Commission must be 
distinguished from Commission action which finally grants or 
denies a license. In the present case the Commission’s action 
was solely of an interlocutory character, the net result of which 
was to provide a further comparative hearing in the case before 
any final determination is reached. The Commission’s action 
does not preclude appellant from receiving the license it seeks, 
nor does it finally determine any rights of appellant. 

* Section 402 (b) reads as follows: 

(b) An appeal may be taken, in the manner hereinafter provided, from 
decisions of the Commission to the Court of Appeals of the District of 
Columbia in any of the foUowing cases: 

(1) By any applicant for a construction permit for a radio station, or for 
a radio station license, or for renewal of an existing radio station license, or 
for modification of an existing radio station license, whose application is 
refused by the Commission. 

(2) By any other person aggrieved or whose interests are adversely af¬ 
fected by any decision of the Commission granting or refusing any such 
application. 

(3) "By any radio operator whose license has been suspended by the 
Commission. 
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Appellant has not been precluded from receiving the con¬ 
struction permit which it seeks by the action of the Commis¬ 
sion in setting a further hearing. Moreover, it is certain that 
at such time as final Commission action in this case is taken, 
the unsuccessful applicant, whoever it may be, will have a 
statutory right of appeal to this Court pursuant to Section 
402 (b) (1) of the Communications Act of 1934, as amended. 
See Administrative Procedure Act, Section 9 (c), 5 U. S. C. 1009 
(c). On that appeal it is equally certain that all interlocutory 
actions of the Commission (including those from which this 
appeal is taken) will be reviewable. Utah Fuel Co. v. National 
Bituminous Coal Commission, 306 U. S. 56. This Court will 
not lose jurisdiction to review such actions and correct any 
errors of law that may have been committed by the Commis¬ 
sion in authorizing amendments and setting a further hearing. 
As successor in interest to Beach, Pilot obviously cannot stand 
in any better position before this Court or before the Commis¬ 
sion than Beach. 

It is clear, therefore, that the only manner in which appel¬ 
lant could be said to be injured at all is by being required 
to go forward with the hearing set by the Commission and to 
await a final determination either granting or denying its appli¬ 
cation before bringing any appeal from a possible denial. But 
it has been expressly and repeatedly held by the Supreme Court 
that the expense and inconvenience of going through a hearing 
do not constitute grounds for circumventing the well established 
rule that there must be administrative finality before inter¬ 
locutory orders are reviewable. Myers v. Bethlehem Ship¬ 
building Co., 303 U. S. 41; Petroleum Exploration, Inc. v. 
Public Service Commission, 304 U. S. 209. 

It is clear, therefore, that until the Commission has taken 
final action, its interlocutory orders are not reviewable by the 
Courts. In Chicago & Southern Airlines, Inc. v. Waterman 
Steamship Corp., 333 U. S. 103, the Supreme Court, in denying 
a right of review where an order of the Civil Aeronautics 
Board has not become final stated (p. 113): 

But administrative orders are not reviewable unless 
and until they impose an obligation, deny a right or fix 
some legal relationship as a consummation of the ad- 
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ministrative process. United States v. Los Angeles & 
S. L. R. Co., 273 U. S. 299, 71 L. Ed. 651,47 S. a. 413; 
United States v. Illinois C. R. Co., 244 U. S. 82, 61 L. 
Ed. 1007, 37 S. Ct. 584; Rochester Telegraph Corp. v. 
United States, 307 U. S. 125, 131 83 L. Ed. 1147, 1151, 
59 S. Ct. 754. 3 [Emphasis added.] 

Appellant has advanced the argument that the Commission’s 
action had finality since it allegedly terminated the proceedings 
between appellant and Beach and instituted a hearing de novo 
between appellant and Pilot. However, no such final action 
has been taken by the Commission with respect to the Beach 
application. What the Commission did in its Memorandum 
Opinion and Order was to authorize Pilot to file an amendment 
showing that it, instead of Beach, was WL the applicant (App. 
48.) 4 This change was necessary since the license of station 
WTNB, together with its application for a construction permit 
to modify the license to authorize operation on 850 kilo¬ 
cycles had been transferred with the approval of the Com¬ 
mission and without objection on the part of Johnston, and 
the changes had not been previously reflected in the record 
of the proceedings, either before the Commission or before this 
Court (App. 13, 14-15). Moreover, even if it could be as¬ 
sumed that the Commission’s Memorandum Opinion and 
Order was a final denial of Beach’s application, appellant has 
not demonstrated that it has been aggrieved by any such denial 
to Beach. 

The Commission did not set the applications of appellant and 
Pilot for a de novo hearing after Pilot filed its amendment on 

* See also: Securities <£ Exchange Commission v. Otis <£ Co., 838 U. S. 
843; Myers v. Bethlehem Shipbuilding Co., 303 U. S. 41; Federal Power 
Commission v. Metropolitan Edison Co., 304 U. S. 375; Federal Power Com¬ 
mission v. Arkansas Power & Light Co., 330 U. S. 802; Macauley v. Waterman 
Steamship Co., 327 U. S. 540; Delaware d Hudson Co. v. United States, 266 
U. S. 438; Riss d Co. v. Interstate Commerce Commission, U. S. App. D. C. —» 
179 P. 2d 810; Johnson v. Nelson, U. S. App. D. C. —, 180 P. 2d 386; Southland 
Industries v. Federal Communications Commission, 69 App. D. C. 82, 99 P. 
2d 117; Black River Valley Broadcasts, Inc. v. McNinch, 69 App. D. C. 311,- 
101 F. 2d 235. 

4 At the time this appeal was taken on February 13, 1950, Pilot had 
not yet filed an amendment substituting itself for Beach, nor indicated 
that it would file such an amendment. Pilot subsequently filed the amend¬ 
ment on February 27,1950. 
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February 27,1950. Rather, the Commission, on May 22,1950, 
set the two applications for further comparative hearing, with 
Pilot taking part, not as a complete stranger to the proceedings, 
but as the successor in interest to Beach and standing in no 
better position than Beach. The issues specified for the hear¬ 
ing were those upon which the original hearing between appel¬ 
lant and Beach was held, plus two additional issues involving 
the qualifications of Pilot (Br. 23-24). It is clear then, 
that the Commission has not authorized an entirely new pro¬ 
ceeding, but has taken interlocutory actions in the proceedings 
which originally involved appellant and Beach. And, as has 
been shown, all of these interlocutory actions will be reviewable 
at such time as the Commission does take final action with 
respect to these applications. Since no final grant or denial 
of a construction permit or license has been made by the Com¬ 
mission, it is clear that if appellant wishes to review the inter¬ 
locutory actions here involved, at this time, it cannot do so 
before this Court, but instead must attempt to do so in a spe¬ 
cially constituted three-judge district court, pursuant to the 
provisions of Section 402 (a) of the Communications Act. 

B. This Court does not have “inherent appellate jurisdiction to control 
the subsequent actions and determinations of the Commission in 
accord with the mandate” 

As will be made clear in Part II of this brief, the Commission, 
in its Memorandum Opinion and Order of January 27, 1950 
(App. 40-62), has in no respect violated the mandate handed 
down by this Court in its opinion in the first Johnston case. 
Appellant has not asked this Court for a writ in the nature of 
mandamus in the first Johnston case. 8 Rather, appellant has 
resorted to a new appeal purportedly taken pursuant to Sec¬ 
tion 402 (b) of the Communications Act. Appellant has as¬ 
serted in its brief, for the first time on this appeal, that this 
Court also has jurisdiction to entertain this appeal because of 
its “inherent appellate jurisdiction to control the subsequent 
actions and determinations of the Commission in accord with 

* In fact, appellant, on page 11 of its Answer and Opposition to the Com¬ 
mission’s Motion to Dismiss, which appellant filed on April 5, 1900, spe¬ 
cifically asserts that “Appellant chose to take an appeal rather than resort 
to the remedy of mandamus which was available to it” 
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the mandate” (Br. 1). This contention that this Court may 
function, in effect, as a super administrative agency, is, however, 
refuted by the express provisions of the Communications Act 
as well as by specific rulings of the courts, and it is significant 
that appellant has not supported its assertion with either argu¬ 
ment or judicial precedent. 

Under the original provisions of Section 16 of the Radio Act 
of 1927 (44 Stat. 1169), this Court was given express adminis¬ 
trative powers in reviewing actions of the Federal Radio Com¬ 
mission and could order the Commission to grant or deny a 
license or to modify an order to the extent the Court believed 
necessary to serve the public interest. The Supreme Court, 
however, in Federal Radio Commission v. General Electric 
Company, 281 U. S. 464, refused to review a decision of this 
Court in a Commission case on the grounds that, pursuant to 
the provisions of Section 16 of the Radio Act, this Court was 
functioning as an administrative body and not as a constitu¬ 
tional court. As a direct result of the Supreme Court’s de¬ 
cision, Congress passed an amendment to Section 16 of the 
Radio Act which effectively limited the Court of Appeals to 
the exercise of purely judicial review functions in Commis¬ 
sion cases (46 Stat. 844). The revised Section 16 has been 
carried over intact to Section 402 (e) of the Communications 
Act,* and under the revised provision, where this Court re¬ 
verses a decision of the Commission, it is limited to remanding 
the case to the Commission “to carry out the judgment of the 
Court.” 

The Supreme Court, in Federal Communications Commission 
v. Pottsville Broadcasting Corp., 309 U. S. 134, made clear 
that under the present language of Section 402 (e) this Court 

• Section 402 (e) provides, inter alia: 

“At the earliest convenient time the court shaU hear and determine the 
appeal upon the record before it, and shall have power, upon such record, to 
enter a judgment affirming or reversing the decision of the Commission, and 
in event the court shall render a decision and enter an order reversing the 
decision of the Commission, it shall remand the case to the Commission to 
carry out the judgment of the court: Provided, however. That the review by 
the court shall be limited to questions of law and that findings of fact by the 
Commission, if supported by substantial evidence, shall be conclusive unless 
it shaU dearly appear that the findings of the Commission are arbitrary or 
capricious.'* 
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cannot direct the specific course of the Commission's admin¬ 
istrative actions after a remand from the Court of Appeals. 
Cf. Evans v. Federal Communications Commission, 72 App. 
D. C. 159,113 F. 2d 166. See also Securities & Exchange Com¬ 
mission v. Chenery Corp., 332 U. S. 194; Fly v. Heitmeyer, 309 
U. S. 146. It is well established, therefore, that this Court, 
which does not have authority to control Commission actions 
prior to an appeal, does not acquire such supervisory admin¬ 
istrative control over the actions of the Commission as a result 
of a decision remanding a case to the Commission for further 
proceedings. 

Judge Prettyman, in his opinion written for this Court in the 
first Johnston case, clearly recognized this limitation. He care¬ 
fully restricted the decision to a purely judicial review of the 
questions of law involved, and did not attempt to dictate the 
further action to be taken in the case upon remand to the Com¬ 
mission. 7 There is, therefore, no foundation whatsoever to 
appellant's contention that this Court now has jurisdiction 
over this appeal as a result of its “inherent” powers to control 
the actions of the Commission in accord with the mandate of the 
Court. The principle that interlocutory administrative orders 
cannot be reviewed by the courts prior to final Commission 
action is equally applicable to cases where the Commission has 
been reversed on appeal and the proceedings have been re¬ 
manded to Commission for further administrative action. 

IL The Commission’s actions, subsequent to the first appeal, 
have not been in violation of the mandate of this Court 
nor have they violated appellant’s' rights or the Rules 
and Regulations of the Commission 

As has been shown in Part I above, this Court lacks juris¬ 
diction to entertain this appeal, and a review of the interlocu¬ 
tory actions taken by the Commission in this case must await 

T Thus, Judge Prettyman stated, 175 F. 2d 351, 356: 

“This conclusion leaves the proceedings on the several applications with¬ 
out a final disposition. We will not undertake to direct the issuance of 
a permit to Johnston. The better procedure is to let the Commission com¬ 
plete its administrative determinations. The order of the Commission wiU 
be set aside, and the case remanded for further proceedings in the light 
of this opinion.” 
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the final outcome of the further proceedings now scheduled 
before the Commission. It is, in any event, equally clear that 
the Commission has not, in any respect, violated the mandate 
of the Court that the actions taken were within the discretion 
of the Commission and within the purview of its applicable 
Rules and Regulations, and that they were not violative of 
appellant’s rights. 

A. The Commission has not violated the mandate handed down by this 
Court in the first Johnston opinion 

Appellant has stated in its brief that “the gist of the opinion 
of this Court [in the first appeal] is that the Commission upon 
remand should award the facilities to Johnston after the comple¬ 
tion of administrative determinations, and the Commission in 
not doing so, failed to follow the mandate of this Court” (Br. 
6). This statement reflects appellant’s basic misunderstand¬ 
ing, both of the Court’s prior decision and of its powers under 
Section 402 (e) of the Communications Act to control subse¬ 
quent Commission proceedings. Appellant’s misconceptions 
flow from a strained reading of the following two sentences of 
the opinion, taken apart from the context: “We will not under¬ 
take to direct the issuance of a permit to Johnston. The better 
procedure is to let the Commission complete its administra¬ 
tive determinations” (Br. 13). Examination of the Court’s 
opinion in its entirety makes clear, however, that the Court 
made no effort to direct the issuance of a license to either 
Johnston or Beach, but, on the contrary, properly remanded 
the case to the Commission to take whatever action might be 
appropriate in the light of the Court’s decision that the original 
Commission grant to Beach was invalid and had to be set 
aside because, at the time of the Commission’s final action, the 
defective verification of the Beach application had not been 
cured. 

This Court’s mandate in its decision in the first Johnston 
case was limited to the precise legal question which formed 
the basis for reversing the Commission’s decision which 
awarded a construction permit to Beach. This Court there 
stated that the Commission’s decision must be set aside 
because the defective verification of Beach’s original applica- 
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tion violated Sections 308 (b) and 319 (a) of the Communica¬ 
tions Act and the statutory requirements of those sections 
could not be waived by the Commission. However, the Court 
did not hold the defect in the Beach application to be jurisdic¬ 
tional as appellant has erroneously assumed in its brief (p. 9). 
Instead the opinion set forth the controlling rule of law as 
follows (175 F. 2d 351,356): 

Upon the foregoing authorities the rule appears to 
be that when a statute requires verification of a plead¬ 
ing, a court cannot act upon the pleading unverified but 
that an initial failure to verify can be cured by later 
verification. This supplies the answer to the problem 
at bar. The Commission had no power to act upon the 
unverified application. * * # The Commission’s 
award to Beach upon the application before it was, 
therefore, without its statutory power. 

It is clear, beyond doubt, therefore, that the Court held that, 
as a matter of law, the defective verification could be cured by 
amendment and stated that “This supplies the answer to the 
problem at bar.” It seems hardly necessary to point out that, 
in addition, the Court went on to specifically affirm the Com¬ 
mission’s choice of Beach over appellant, a holding that obvi¬ 
ously would not have been made, since the question would have 
been moot, if the Court did not contemplate that the Commis¬ 
sion might permit Beach to cure the defective verification. 
Moreover, the Court, in remanding the case stated that its 
“conclusion leaves the proceedings on the several applications 
without final disposition,” 175 F. 2d 351,356. This statement 
could mean nothing if it does not mean that Beach, as well as 
appellant, had an application pending before the Commission. 

That is the extent of the mandate handed down by this Court. 
Even if the Court were to hold that it has jurisdiction on this 
appeal to determine whether the Commission has complied 
with its mandate, the Court’s inquiry would necessarily be 
restricted to the matters determined by the prior appeal and 
the mandate. It approaches absurdity to contend that the 
mandate included matters which were not before the Court for 
consideration on the first appeal. The facts concerning the 
transfers of Beach in station WTNB and the Rules and Regu- 
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lations of the Commission, which appellant contends require 
the Commission to refuse Beach’s present attempt to cure the 
defective verification were not before this Court on the first 
appeal. 

B. The amendment curing the verification properly relates back to the 
original filing of the Beach application 

Appellant strenously contends that the amendment filed by 
Beach to cure the defective verification in his original applica¬ 
tion could not relate back to October 2,1946, when that appli¬ 
cation was filed with the Commission because it would result in 
prejudice to appellant. It is again emphasized that the Com¬ 
mission’s action in accepting Beach’s curative amendment nunc 
pro tunc was completely interlocutory in nature not now 
reviewable by this Court. Assuming, arguendo, however, that 
this Court does have jurisdiction to review the Commission’s 
action at this time, it is evident that this Court, after a careful 
review of the applicable decisions, while not directing the Com¬ 
mission to take any specific action, clearly anticipated that the 
amendment might be permitted and that such amendment, if 
permitted, would relate back to the original filing of the appli¬ 
cation. As has been noted, the Court, in its first Johnston 
decision, did not hold that the defect in the Beach application 
was jurisdictional. The Court emphasized that the Commis¬ 
sion did not have the power to act finally on the unverified 
application. It clearly indicated, however, that Beach did 
have an application pending during the entire course of the 
proceedings before the Commission. This supplies the answer 
to appellant’s contention that amendment should not relate 
back because it would prejudice appellant’s interests. Appel¬ 
lant attempts to draw an analogy between the present situation 
and certain cases where the Courts have refused to allow 
amendments which introduce new causes of action. 8 How- 

• Significantly, none of the cases cited by appellant involve administrative 
actions. All are concerned with the more formal requirements and rules of 
private litigation. But as Judge Proctor stated in his opinion in the case of 
Roy L. Albertson v. Federal Communications Commission, — U. S. App. 
D .C. —, 182 F. 2d 397, 400, “Administrative procedure Is, and should be, 
simpler, less formal and less technical than judicial procedure. * * *” 
See Sherwood Brothers, Inc. v. District of Columbia, 72 App. D. C. 155, 158, 
113 F. 2d 162, 165. 
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ever, in light of the fact that the defect in Beach’s application 
was not jurisdictional, the amendment to the verification did 
not serve to introduce a new application into the proceeding 
but rather corrected a defect in a pending application where 
such corrective action was found to be authorized and in the 
interests of justice. While the acceptance of the Beach amend¬ 
ment can be said to have prejudiced appellant to the extent 
that it removed the defect which was an impediment to final 
action on the application, it did not, as in the cases cited by 
appellant, introduce any new facts or issues not previously 
before the Commission, which could strengthen the relative 
position of Beach or its successor corporation in the required 
comparative consideration of the two mutually exclusive ap¬ 
plicants for the available facilities. 

It is equally clear that if the original defective verification 
could, under the Commission’s applicable Rules, 9 be cured, 
Beach, himself, was properly the person to file the curative 
amendment since he had filed the original defective amendment. 
The transfers of Beach’s individual interests in Station WTNB 
and its pending application for a construction permit to Pilot, 
raise other questions as to the proper disposition of the con¬ 
solidated proceeding on the two competing applications for 
construction permits to use the 850 kc. frequency in Birming¬ 
ham, which are discussed infra, at pages 20-22. But the trans¬ 
fers have no bearing whatsoever on the question of whether 
the defective verification of Beach’s original application can or 
cannot now be cured by a retroactive amendment by Beach. 

C. The amendment curing the defective verification of the Beach applica¬ 
tion was in complete accord with Section 1.365 (a) of the Commission’s 
Rules and the Commission’s “freeze” orders of January 8 and 27, 1947 

Appellant further contends that the provisions of Section 
1.365 (a) of the Commission’s Rules and the Commission’s 
“freeze” orders of January 8 and 27, 1947, barred acceptance 
of Beach’s amendment curing the defective verification. How¬ 
ever, analysis of the relevant facts and the applicable rules 
shows that Beach’s amendment is precisely the type of amend¬ 
ment which Section 1.365 (a) of the Commission’s Rules is 


‘This question is discussed in Point II-c (infra, pp. 18-20). 
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designed to permit and that the “freeze” orders in question are 
not applicable to the Beach amendment. 

Section 1.365 (a) of the Rules provides, inter alia, that no 
amendments to applications will be accepted if filed after public 
notice of the issuance of a proposed decision. But the section 
specifically exempts from this provision “an amendment which 
is purely corrective in nature.” In discussing the application 
of this Rule in its Memorandum Opinion and Order of Janu¬ 
ary 27, 1950, the Commission stated: 

The proposed amendment in the present case would 
appear to be clearly corrective in nature, since the sub¬ 
stance of the engineering report, which the defective 
verification failed to cover, has never been in issue and 
the amendment at this time would create no factual 
issue for further determination by the Commission. 
There is no contention that Beach has not acted in good 
faith at all times, nor has it been alleged that the engi¬ 
neering report in question was false or erroneous in any 
respect (App. 46). 

The curative amendment filed by Beach in no way affected the 
substantive aspects of his application, or strengthened his case 
in the comparative proceeding with Johnston. It is hard to 
conceive of an amendment which would be more clearly and 
completely corrective in both its substance and effect. It is 
absurd to argue that it is not “corrective” because, if it was not 
made, Beach would have had no application before the Com¬ 
mission upon which it could take final action, and consequently, 
that Johnston as the sole remaining applicant, would receive 
the grant by default. It could be just as easily argued that an 
amendment in a consolidated proceeding to show the death of 
one of the applicants or a major stockholder in an applicant 
company, and the substitution of his heirs or estate, would not 
be corrective because in the absence of such substitution no 
grant could be made to that applicant. 

Appellant’s arguments based on the Commission’s so-called 
“freeze” orders of January 8 and 27, 1947, are equally unper¬ 
suasive. The Commission’s Orders of January 8 and 27,1947, 
gave priority to all applications filed with the Commission 
before February 7, 1947, and provided that all applications 
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filed during the period from February 7,1947, would be placed 
in the Commission’s pending file, and would not be acted upon 
until the Commission had completed processing its backlog 
of applications filed before February 7,1947. Here again, the 
Commission’s Memorandum Opinion Order of January 27, 
1950, clearly gave the reasons why the “freeze” orders did not 
operate to prevent Beach from filing an amendment to cure 
the defective verification of his application: 

It is Johnston’s contention that Beach did not have a 
valid application before the Commission during the 
period covered by these orders and that, therefore, Beach 
is not entitled to have his application given comparative 
consideration with Johnston’s application which was on 
file before February 7, 1947. We believe, however, for 
the reasons discussed above, the Court has, on the con¬ 
trary, made clear that the lack of proper verification of 
the original Beach application did not totally void his 
application, and that, while no grant could be made to 
Beach unless and until the defective verification was 
cured, the application must be considered as pending 
from the date of filing with any corrective amendment 
operating nunc pro tunc (App. 46). 

The obvious soundness of this reasoning requires no further 
elaboration. It cannot be seriously contended that this Court 
would have contemplated the possibility of an amendment of 
the Beach application unless it considered that an application 
was on file and had been since originally filed by Beach, even 
though no final action could be taken on such application unless 
the defective verification was cured. 

D. The Commission acted properly in permitting the substitution of Pilot 
for Beach and in setting the applications of Pilot and appellant for 
further comparative hearing 

Appellant has also objected to the action of the Commission 
insofar as it permitted Beach’s successor corporation Pilot to 
be substituted as the applicant for Beach in the present pro¬ 
ceeding, and ordered that a further comparative hearing be 
held to determine the relative merits of Pilot and Johnston. 
It has not briefed the point but has rather rested with a refer¬ 
ence to the opinion of the dissenting Commissioner. But ap- 
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pellant has well summarized the Commission’s basic position 
in allowing Pilot to file an amendment to show that it, rather 
than Beach personally, is now the licensee of station WTNB 
and the applicant for a construction permit for modification of 
the WTNB license, when it observed in its brief (p. 8) that 
“amendment should be allowed in the interest of justice.” For 
it was on the basis of just such a determination, made in the 
light of the specific facts of the instant case, that the Commis¬ 
sion concluded that authorization of such an amendment would 
be appropriate. 

The position which appellant rests upon is that acceptance 
of the amendment would be in violation of Section 1.387 (b) (3) 
of the Commission’s Rules and the ends of justice would not 
be served by permitting the amendment because it would be 
prejudice to “relitigate” the matter in the further comparative 
hearing which would be necessary (Br. 8). However, the ends 
of justice which the Commission is directed to observe in mold¬ 
ing its procedures under Section 4 (j) of the Communications 
Act, are not so narrowly circumscribed as appellant would 
draw them. For they comprehend both equity to the parties 
involved in Commission proceedings and the paramount public 
interest. This is made clear enough by the decision of the 
Supreme Court in Federal Communications Commission v. 
PottsvUle Broadcasting Corporation, 309 U. S. 134. In Potts - 
ville the Supreme Court has held that the Commission may, in 
seeking to achieve a determination in the public interest, go so 
far as to permit entirely new applications to be heard in further 
proceedings on an application which had already been heard. 
Section 3.187 (b) (3) of the Commission’s Rules, which pro¬ 
vides that new applications will not be given comparative con¬ 
sideration with conflicting applications which have already 
been through hearing or are within twenty days of the start 
of such a hearing, is neither in terms or intent intended to be 
applicable to the unique situations which may arise after an 
appeal has been taken and the case remanded to the Commis¬ 
sion for further proceedings in accordance with the opinion 
of the Court. Easton Publishing Co., 6 Pike & Fischer, R. R. 
368. And while the Commission will normally apply the 
principle underlying the rule to prevent the incursion of en- 
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tirely new parties into proceedings sent back to the Commis¬ 
sion for further action in accord with this Court’s mandate, 
the Commission has taken no action which is designed to ex¬ 
tinguish utterly the discretion recognized in the Pottsville 
opinion, where it is exercised to achieve the ends of justice in 
the unique situations which may arise upon reversal and re¬ 
mand- See Van Curler Corporation, 3 Pike & Fischer R. R. 
941; Easton Publishing Company, 6 Pike & Fischer R. R. 368. 

The equities in the instant case are clear. Pilot is by no 
means a stranger to the proceeding; it is, on the contrary, the 
legally authorized successor to Beach as the licensee of the 
existing station WTNB, the modification of whose license is 
involved in the present proceeding. And Beach, the original 
licensee and applicant, far from being removed from the pro¬ 
ceeding, owns 50% of the stock of Pilot, while his brother 
and business associate owns an additional 1%. Moreover, 
there is no dispute about the fact that there was no element 
of bad faith in Beach’s original failure properly to verify his 
application and that there was no error in the engineering 
report which could possibly have prejudiced Johnston in pre¬ 
senting its case at the comparative hearing. And this Court 
expressly held the Commission’s determination that Beach was 
to be preferred over Johnston was a proper one. The Com¬ 
mission was, therefore, clearly acting within the reasonable 
scope of its discretion in determining that it was appropriate 
to consider the merits of Beach’s successor Pilot in determining 
how the public interest in the Birmingham area would best be 
served through the grant of a construction permit for authority 
for the use of frequency 850 kilocycles. 

CONCLUSION 

For the foregoing reasons, it is respectfully submitted that 
the appeal should be dismissed. 

Max Goldman, 

Acting General Counsel, 
Richard A. Solomon, 

Robert D. Greenburg, 

Counsel, 

Federal Communications Commission. 
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